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FINAL DECISION AND ORDER
Background and Educational History

G w|I| be eleven yaars of aga on October 15, 2016, She curvently attends school in
Elementary Schoal Districe No, @ {"Distnct @) and is in the fifth grade. During the

2011-2012 (kindergarten) and 2012-20F3 (first grade) school years che was a cesident of G
R 5ol District No. Q(Districe @), W) and her parents maved
42 Diw'icr..ah:cr the 2012-2013 schoot year. Her mocher..and Fat:her,- requested
this spacial education due process hearing agalast District king compensatory educatlonal
services. They allege chat District@failed to meet its child find obligations under e Individuals
with Disabilities Educational Improvement Act ("IDEA™), the illinois School Code and applicabla
rules and regulations while @) was in kindergarten and first grade and, as a result, It deniad

@@ : froc appropriate public aducadon (“FAPE") during all or a partion of those two school

years,

-m adopeed bydifiP and MIP Her birth mocher was 3 teenager who had no pre-naual care,
did not want to see or have conace with the biby. and would not hold her. ' Adopdon
background information made avsilable co @Pand P indicated thar the birth mather was in
remedll speach services (rom second gride to fifth grade, and that there was (etal exposure to
second hand and possibly first hand cigaretze smoke, caffeine and diet pilfs.?

in 2009, @ was enrolied in the QD School in W i : private pre-school.
She was over 3 V; years old when she entered pre-kindergarten program.  Parents
and her pre-kindergarten teacher noticed that she could not put words together into sentences
or phrases, needad help with dressing and was not leamming numbery and ketters. She also had
difficuity paying attention.?
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in 2010-201 | Q. moved into QNP s junior kindergarten class. Jumor kindergarten is for
¢hildren wo old for pre-kindergarten and o young {or kindergactan.t On February 12, 2041,
District ) conducted 1 kindergarten screening for @ The screening wes requested by @
The Kindergartan Scraaning Summary Sheet indirares m:u:’. performed at the §7* percentie
in speech/language and st the B0 percentile an the Kindergarten Task Inventory(KTI).¢ This
screening progess consises of vision and hearing, a questionnaire for parents, an interview with
parents, 2 speechilanguage screening, and che KTI, which is no konger used by District@, but
locked at the child’s knowledge of shapes, colors, numbers and lecters.? Following the screening
@B «:: not recammended for follow up by Districe @seafl. ® It should be nored that severat
children gereened at the same time were recommended lor varying levels of follow up Including
full case study evaluations.Y

Ater @ was screened by District @ in February, 2011, G NGNENEEER. ber junior
kindergarten teacher, campleted a Disuricc @ 'Refereal for Praschool Screening* on March |7,
201140 Ms ~poinccd 1o cortain 'red flags” concerning (D including hee difficuky
remambering and foliowing directians, difficulty taking in and undersanding information,
inconsistent performance from day to day, mability to reall informacion, shoes attantivn span,
and dificulty sequancing. She noted thar @ required frequent reptttion of informaton, and
that her overall development a3 compared to other children the same age was “nor ag good™

Ms. S ccstlfied chu. aiso had secialization and communication issues. She
frequendy missed social cues, wandered off, did aot interact with other children and
daydreamed. She could aot exprass her fealings, did nat tatk 3 ot had difftculey explaining a
ttory and sometimes gave oif-tople responses. . could not focus for mare than 2 couple of
minutes, and most of her peers were able to focus for an average of 20 minutes.  Seff-esweem
izsues wera also noticed, such as awarcenesy that other children could de more, ingbility to
answer when called on. She was part of the lowest functianing group in the clags.

experienced social rajection that was difficuly to wateh,

Ms. ~ rederral of March 17, 1011, caused sameone fram Db(ric:.to tome out to
her classroom 1o obstrve, but she could not racall who [t was or for what lengrh of time. No
record of this classroom observation was provided for the hearing record. ”
the Special Education Director ac District @ testibed that the Preschool Sereening is similar ¢
the Kindargarten Screening the District had just conduceed for @), in February, 2011, and

s perfarmance on the Kindergarten Screening showed that she was ready for kinderparten.

For roughly 3 year starang in fanuary, 2014, until January 2012, the Parents engaged the services
of Q. a private aducational business and syscem. @ went two QI once 3 week for
thirty minutes. She brought home assignments. werkad on sight wards, phoaedc skills and
short phrases. The Parents spent §1,650.00 for QP ' in the summer of 2011, white @i
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was going to@liIP. Parencs hired a private weor. Q. a recent college graduate wha
earned 3 degree in specizl educadon. IR worked with iR until january, 2012, Sessions
with@JiJ) were a couple of hours per day wich play breaks, The Parents paid @GP
$3.011.00. Megan worked with K.D, on reading and math. The only records provided
concerning @i s services pertained o payments made 1o her by the Parents.

In Aprif, 201 1L.GQID's pediatrician diagnosed her as having Attention Deficic Hyperacuivicy
Disorder (ADHD). The pediatrician prescrided mediztion (or @

in the Fall of 201 |, @ entered half-day kindergarten ac (NP School i Disurice@. The
class had 34 swdents and fasted 2 : hours par day.'! Her teacher was ~ an
experienced eacher holding ieentas in elementary education and special educaton with Lraining
in Ortan-Gillingham, She used Orton-Gillingham and phonemic awaraness in her classroom
instruction and taught decoding uting pictures.*4  Ms, - described @ as 2 hard worker
and a very happy child. She needed prompts and redirecuon, but 30 did other children. She
was “aager to please”, turned in her homeweork, and showed improvement during the school
year. Ms. IR was aware that QP anended GNIIIR received services from R and
was privately tutoced. Ms, O - ulled that she did not see lewer reversals or problems
with retention of laformation. Attention was an issue when @ was off of her medicatian.'s On
the other hand. @ testified that the 2011-2042 schaol year started out well, but things
changed indl started to get upset and complained that schoo? was “too hard” snd it was
hard % get her to go to school

@) : report card lor kindergarten completed by Ms. SR showed that by the third
irimester @, carned 2 “C" {consmntly demonstrated vnderstanding} in most areas, and earned
3 "F* {progressing towards independence) in four areas relating vo use of time, working
lndependendy, listening and following directians and working and playing well with Dthers.".
testified that she strengly disagread with the report card for the third trimester.

During the 201 1-2012 schoot year the Parencs and Ms, Bartsch exchanged several email
messages about @FF* One of these messages was senc by @ on February 28, 2012, in which
Parents requested an evaluation of Ms. QP testified at the earlier Motion hearing thac
she did not receive cthis message. testtfied that she also communicated with the Principal,
G +bout hor concerns for @), during kindergarten and this is reflectad In some of

o) s email messages.

During kindergarten the EasyCBM screening was given to and her clissmaces, ** According
to H:<~. this screening was administered by District @ weorlng team members. @R
score on the phonemic segmenation portion of the w«creenlng dropped from the 65 percentile
in the Fall to the 19* percentile in the WYinter, k rase slightiy to the 25% percentile in the
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Spring. Ms. SR scoribuced the drop in Wl s score to incraased expactations a1 the schoo!
year progressod, UNENERD. 2 school psychologist for Districe @ tescifed that the 25+
percentile is stll within the average range, and noted that@i's raw score rose from 1) in the
Yinter tn 33 in the Spring, showing progress. The Parenu’ experc witngss,

testified that the drog in the phovginic segmentation in kindergartan was significant and should
have raised a red ftag for Distrct 2630

Befora the end of kindergarten the Parents toks Ms. S they wanted o find 2 tugor for @B
for the summer of 2012. M3, GINMP recommended someone who would have been 3 good Nt
for S, bur the Parents did not hive the tutor because she was 1oo expensive?! The Farents
ended up taking@. to che SLANT Program. SLANT was recommended by @i K.D's
previous tutor, SLANT is a soructured literacy program. ). used the SLANT program from
August 2042 until May, 2013, The name of the SLANT tutor was I~ and the toral cost of
SLANT was $480.00.93

sarted firsc grade ot QD School in Districe Whin che Fall of 2012, M. GEEND
was her classroom teacher, Ms. GEIEEP is an experienced teacher and 2 holds 3
masters’ degree In administraton and supervision.  She cesufied thae she uses tactle approaches
o teaching letters and words and Pegasus paciern books for vocabulary. @Ys report card for
2012-2013 completed by Ms. GEENE \ndxated thar @ had no aress in which she “neaded
support’. She had a number of areas in which she was “progressing towards independance”,
and In the others she was marked as “consistently demonstrates undersmnding”. 4 Ms,
<D = 5tificd that the report card shows that @) demonstrated growth in learning areas
and saciafiragon. She sated that sha would have referred @ for an evaluation if she was nat
making progress or [osing ground, but she believed that @ was making progress. Her main
concern wis that J woukd itk with her while she was teaching the dass She nored thac

@ w2 happy and liked w phy.

Hawever, accordiag v @ @ continued to have anxiety and seH-esteem issues in brst grade
and felt she was noc as smart az the othar studencs. Ms G acknowledged that focus,
organization and artention were issves for @) in addivon, she recalied an incidany when QD
cut her own halr in class. She also remembered one tme when.wandered off and was
tooking into ancther classroom and went o the water fountin. She recalled tefling ber
that there were problems gecing @ out the door to go to school. In fact, was absent
thirty-two days in firse grade.2s Ms. GINIIE Third Trimescer Comments on the report card
indicated a struggie with concenuation and recall of informadon and a preference for
verbalizanon rather than written 3nywers, 37

@D < clved some support services in first grade, but did nat have an (EF or a Section 504
plan. She recelved some occupational therapy (OT) support rom (GEERIER. an occupational
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theraplst eraployed by Distric:. The OT services consisted of bruzhing requestad by che
Parents foc sensory issues and the use of haadphones to reduce distracglons, Ms,

testified at the Moton hearing that she did not have or need a prescription for OT services
because she was wachingdiip to bruth hersell and not providing direct therapy.2® According o
MO . was recelving cucide OT services at this time. There are no OT evalanon
repores or 3ervics records in the hearing record.

There was 2150 teatimony in the Motion hearing from . 2 Distrlee @ ¢chool social
wockar, that he pravided some school social work services to during first grade, He
recalied that @ was having atcention and focus issues, off-cask behaviors, and had 3 hard time
leaving hama to awend school. Hr. GHEEPalso remembered attanding one meeting for

durlng the 2012-2013 school year. He was unable to recall how kong he worked with (i
There are no social work evaluations or reports in the hearing record.?

@D =0 received some acadermic support in the frst grade irom GEEGEIED. 2 learning
disabitities resource teacher. Ms. QP testified ac the Mation hearing on December 4, 2015. She

stated that she would work with children with JEPs in the classroom and occasionalty @l
woult join one of her small groups. Shie remembered working wach on math and writng,
probably four to six times. Ms. QQEIJID and Ms. Qe tfied that was nog recerving R
(Response to Intervention) in first grade, and there 1s na RTI dats in the hearing record.

Another natewarthy event durlag@iP.'s fivst grade schoal year was a meetng on March |2,
2013, described by @, a¢ the “Spanish Inquisition™. ¥ According o A this was a meeting
requesced by the Parents in an effort to find oug what 1ssistanca could be made avsilable for
K.D. The Parents felt that no one was paying attention to thesr concerns. As as result of the
Motion to Dismiss and a hearing hald on November 19 and December 4, 20135, findings and a
determination on several key procedural Issves have been made and that wili be discussed
further In the Procedurat History tection of this deciston.

@l :nd her Parencs sold their home and moved o@D Elementary School Diw‘»cr..in
che summer of 2013, Parents testified that they beliaved they were never galing to recaive the
special he!plii) needed from Districc @

@ Hes snended schood in Bisuict @since the second grade. In 20132014 Q) was in Title
| reading and RTI. She was nor evaluated (or special education eligloiity in secand grade and
did not have an {EP3' According 1o @, the secand grade tescher told her that was "har
behind”, There were some dlscussions about doing an evalyation, but, after waiting, the Farents
dacided to obtain rwo outside evaluations,3? There are no documents in the heanng record
regarding che concerns of Diswrict 'suﬁ, the services provided to. in second grade or her
educavonal progress that year,

in July, 2014, @ was evalusted via web-conierencing by QD ™MEd. of Lexercise s
tescifiad that she dearned of Lexarcisa on the incernet and (he evaluation was done at the
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request of the Parents. Ms, QU found thaoQl)'s literacy skills were “not funcuonal for
grade vl work”, she "cannoy access printed curicular materials 2t grade lovel™, har oral
language comprehension was beluw average range, and her reading comprehension Is
“somplicated by neurolinguistics deficits (e.g. phonological awareness and phonological
memaory}" Among other things. she recommended indidualized instruction using an evidencé-
tased. multisensory, structored language approach, often referred 10 33 the Orton-Gillingham
approach. She also recommended assistive technalogy such 2s text-to-speech technclogy,
sentance carrection sofiware ind orgmnizational sohware ¥

Following the QD evatuavon, 1 September, 2014, the Parents retained

Ph.D., 2 pediatric nearopsychologist in privace practice, to conduct a neuropsychological
evaluation of @» Dr, QIR was given a health and development! history by the Parents
and used 3 number of assessment procedures in her evaluaton o{.. Cr. Gy
congclusions were consistent wich those of Ms. SR

Dr. - tesclied that @ has an average IQ and should be able to laarn at grade level,
induding reading, with proper instruction, She found mac. has dyshexia, & language
procossing disarder and weak working memory, and requires appropriace intense evidence-
based highly sequential muld-sensory interventons. She was not ready 1o find that @) has a
math disability, but recommended further assessments ta ruie it out,  She also found that R
has sensory hsuss that interfere with her ability 1o attand to tasks such as sensitvicy o cloghing
and recommended an OT evaluation. She also racammended 3 speech and language svaluation.

In Dr. QEEERP's opinton, @ could have caught up to grade level In reading if she had received
appropriate services in kindergarten or firsy grage. She alta stated that ohe fonger structured
lireracy interventdons are delayed, the most dfficult it is to ctch up.

Or. G wentified as 3 key “red Rag" (o Di:mc:. @ s 32 absences during the first
grade. She further stated thac assistive technclogy is usually not recommended in kindergarzen
or firse grade. and that it would be hard to predict how much @ would have progressed with
her ADHD and execurtive funcrioning had she received services in kindergarten or first xrade.
She noted that the ADHD drd not cause @ to make the types of ceading ercars she saw.
Sha also painted out chat.‘: progress on the 2012.2013 NVWEA Student Progress Report
conducted by District 26 was lower than the progress expected from the typical student even
though .‘s scoves wera in the average range and noted that this screaning mainly looks at
vocibulary and comprehension, not fluency, and is not timed.V

The Parencs gave Dr QI evaluscion report 1o Districe @ According to @ Diserice @
conducted Its own case swdy evaluanion soon after it received the ) report. The currem
Diswrice 'IEP states that tha Districe .evaluaticm was completed on February 9, 2018,
approximately five months afer Or. (G issued her report®

The Diwic:’ovaluation wis noC submitted into the record. District{@) developed an IEP for
@ for 2015-2016 that is alto not in the recard,  The revised 1EP of March 8. 2016 was
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Incroduced as Parents’ Exhibit 48, That {EP was revised on April 25, 2016, and again on May 27,
20163

‘ is now in the 5 grade in Districe 15, She recelves two hours per day of Wilion Reading

instruction and thirty minutes per day of math resourca services, She 250 uses assistive
technology and has accommodations for her ADHD and axacutive functioning issues.

Procedural History

The Parents and ‘ by thesr atcornay, filed 2 request for a due process hearing against District
b on july 14, 2015, The requast wis forwarded ¢o the lllinois Seate Board of Educaton by the
Distric's atcorney on fuly 20, 2015, On July 24, 203, counsel for Districe 26 filed 2 Responsa
to the Due Process Complaint Notice and 2 Madon to Dismiss on the grounds that the

Farents’ Due Procass Complaint was nac tmely filad under che [DEA cwo-year Statute of
Umimtions.® This hearing officer was appointad on July 27, 2015, after one of the parties
substituted the (irst hearing officer. On August 6, 2015, tha Parencs’ and s aroeney fied 2
Response to the District's Motion 1o Dismiss, and the District filed 2 Reply to che Response on
Sepramber 3, 2015, The parties agreed to use State-sponsored Medhuon. Mediaton was
unsuccessful, but negotiations have continued throaghout tee ¢ourie of this case,

Aker reviewing the Motion to Dismiss, Response and Reply, and discussing the pending Mocion
with counsel, this hearing officer determined that there were issues of facy thac required a
hearing ta determine whether the withhaiding of information exception to the Scatute of
Limiadons appiled In this case. 4

The Matian hearirg was held at tha administragve offices of Dim’ia.on November 19, 2018,
and completed by teleconfarance on December 4, 2015, The garties submicted written closing
arguments on December 11, 2015, On December 31, 2015, an Order denying the Moton (o
Distniss was issued.*? In that Order this hearing officec found that the Parents had establishad
by 4 prepanderance of the evidencg that they had requested an evalvavon Oi. and had
frequently ralsed concerns abaout . weith Dhstrice 26 staff. There was nathing in the record
showing that they had ever received 3 nouce of procedural safegusrds from Dischct 26, ar that
thay had been given any proper written natice denying thelr request for an evaluation. In che
Order there is also 3 finding that the Parents would very Hkely have filed for a request for a
hearing If they had bean informed of their cights while @i, was a student in Distrce 26,
Accordingly, the Parents were allowed o proceed tO a due process hesring on their ckims for
COMPERSIIDIY Services,

Pre-haaring conferances were convened on February 2. 2016, and May 19, 2016, The partes
agreed to hearing dates of Seprember 20, 21 and 22, 2016, after efforts to schedule a hearing
prior to tha 2016 summer braak were unsuccessful due to the unavailability of witnesses,
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Jurisdiction

This hearing offiter has jurisdiction over this marter pursuant to the Individuals with Disabilites
Education Act (IDEA), 20 U.5.C. §§1400, et seq., and the llinois School Coda, 105 ILCS 5/14-
B.02a, et seq.

lssups and Requested Relief

The Issues In thls case are (1) should District fhave conducted a ful initial individualized
evalyation for. In kindergarten or first grade (i.e., did Disarice .vidate the "child find"
requiresients of IDEA}, {2) would . have teen found eligible for special educaton at chat
time, (3} If 30, a3 3 cegult of the Discrict’s failure to evaluate., was she wat denled FAPE, and
(4) did the procedural viglations found 33 4 resule of the hearing o0 the Motion to Dismiss
impede ..‘: right to FAPE, significantly impede the Parents’ cpportunity (o participate in cthe
declslon-making process regarding the provision of FAPE o @ or cause 2 daprwation of
educational benefits?

Parents are sacking an Order directing Districe ) to provide compensatory sarvices to P
Specliically, thair Due Process Complaint requests (1) reimburseniens for private tutoring and
services from August 2011 w [uty, 2013; (2) two summers of intensive intervencion focusing on
reading and writing; (3} one hour per week for cwo school years of therapy or intervenden
focusing on executive functioning 3nd atcention; (4) other relief as deemed apprapriate.

In addition, their ¢loslng argument specilias that the two summers of reading and wriing
interventions should take place ac Lindemood-Bell and also inciude math tutoring and
transpertation. They are also requesting two hours per week for two school years of reading,
writlng and math interventions and transportation, Fnally, they are asking for payment of the
costs of the QP School for the 2009.2010 and 2010-201| schoo! years, totling $10,
945,00, and $268.74 (or records revrieval.

The Distrigt Is requesting that relwf be denied in this case.

Burdan of Proof and Standard of Proaf

The rarey seeking relief has che burdan of proof in a special education due process hearing. The
Parents have the burden of prool in this case. Schoffer v. Weayt, 546 U.S. 49 (2005). The
seandard of proof Is 2 preponderance of the evidence.

Findings of Fact

I. SR wilt be {1 years of age on Oceober {5, 2016 She artends school in District @@ and
is currendy In ffth grade.

2. @ anended schodl In Disrria.in the 2011-2012 and 2012-2013 schood years and
moved w Disu'ict. during the summer of 2013,

3. @ di¢ not have an [EP or a S04 plan during the time she attended schood in District



4, Districe @dnd not conduct an nitial individualized comprehensive evalustion oISy
when she was a studentin the Dissrict

S. Diserice .provlded SOME SUPPOrL services for‘ such 3% social work, cccupatonal
therapy assittanco and rasource teacher services in first grade. She was given some
accommaodations for her ADHD such as preferental seatlag and repetition during
kindergacten and first grada

6. Fromthe ume%tereﬂ pre-schaol the Parents proactively sought services and
SUpPOrS to assist . including enrollment in 3 private pre-school, hiring of urtors,
using the services of TP and obtaining an assessmenc by cthe (IITED

arranging T™wo private evalyations of in 2014, and attempting to
sacure school-based services in Districk ) and District

7. The Parents incurred the fallowing costs for private services fram the Fall of 2009 o
the Summer of 2013, when they moved out of Distret ':
GEEY 5chook $10.945.004
-Private Tutor(ggg): $3.015.00%
Services: $1,650.004
Tutor (@ERH: $480.00+

8. District .conduc:ed child find activities through advertising enralling children
transitioning from the Early latervenson system, groviding information on the Districe's
web site, a pre~schoal census (oc garents, private schaol progortionate share seraces
that Included GIIIPPSchool. and pre-kindecgarten refarral forms that are provided o

pre-schools, such as the one Ms. G completed for @Y

9. The Dlsorict. chiid find process was adequate to infocrgilis Parents of available
services from District.when they enrolied (il in QD School in 20092010 and
20162011,

10, @ 's parents did not request paymat by D'rstrict.lor the QSN pre-schoo)
prior o or during her enroliment in Goaddard.

1. @I's parents did not request toring services from Disuict'or request payment for
such sarvices from Districe @prior 1o securing the services of @unugy, GEIN and
@R during the provision of such services. They asked Ms, Qo a
recommendation (Or 3 tuter for the summer of 2012 and she provided chem with the
name of 3 potential wtor for K.D,

{2 The only information in the record regarding che private tutoring services obwined for
@ by her parents are the payment records and @)'s testimony regarding the ganeral
subjact areas of che utaring,
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IJ... was in kindergarten for a hal-day during che 201 12012 schoot yoar and
there were 34 children in the classrgom. M. G 's an experiencad elementary
school teacher who has tralning in Orton-Gillingham. She monitored ili.'s progress
and communicated with che Parente She did nat refer', For a lull evaluation based
upen her observations and assessmants of .

4. The EasyCBM screening results during kindergaren showing 3 drop in @).’s phonemic
segmentation scores from the Fall to Winter were not. in and of themsebves, sufficient
o have triggered a ful) eviluation ol’. given that chis was only 3 screening, 3 student
can have a bad day, her raw score increaced from Winter to Speing and her parceantile
increased slightly during that ime. Given the conflict berween Ms, .’s testimony and
Or. QD s conceming the significance of the EasyCBM results, no definitive finding
can be made that this was & red g for the Disorict

15. @B was absent 32 days during the firsc grade.

16. The Parents reduested an evalustion of fduring a meeting that otcurred on March
12, 2013, thac invoived the Parencs, M3, IR and severa) scedent support stafl,

|7. The finding in the Decembar 31, 2015, Order that Diswricy §did not provide @s
Parents with notce of procedural safeguards as is required by IDEA is confirmed.

18. District .did not provide praper written notice to W Parenus in response to their
requeses that @I be evaluated by the Districe

19. @ and her Parents moved out of Discrict .and into Districe 'du rlng the summer
of 2013.

20, Diserict fdid not develop an (EP for @ In 20132014 when she was in second grada,
@I w25 put into the Tite | reading program and RYE @ Thera is no RTi data in the
record for the second grade and no documentation of her performance in second
grade.

21, .'s Parencs obeined @ private evalvation by (BN «~ [uly, 2014. The evaluadaon
was conductad by GENNREND. M Ed.. of Raleigh, N.C., by web conferencet The
use of web conferencing o conduct an evzluation of 2 child wirth an atention defickt was

questioned by Ms. Q. Ms. WD 20 Dr. QD These concerns have validicy

and diminish the raliabitity of the testing results to some extent

24, In September, 2014, Ph.D. was rewained by the Paréants to conduce a
nauro-psychalogical evaluztion of # The results were consistent with Ms,
findings. Seme of Dr. 'c testing procedures were questioned by the

the District's witnesses. ¥ The tack of teacher rating scales and in-2chool observations
are of particular concernst However, Or. QIS findlngs are subscantiated when

¥8 Testimony or.,

49 parents' Exhibic 7.
St parents’ Pxhibit 4.

51 Tesamony of ~and”‘

10



viewad in the contaxt of the Salisbury evaluacion and the 2015 cligibliity determination
by Diztrict. The Parencs pave Cr. QP = report wo Districc .5

23. Disvit @ conducted 3 full evaluation of @B durlng the 2014.201 school year when
@l 2 in third grade, alter It ceceived Dr. WHR's report. 3¢ The reports from the
District' gvaluauon were not offered inco the hearing record and there is nothing in
the record about the findings and recommendations of the District . evaluation team,
The Dism’ct.lEP that is currencly in effect for @ states chat the Disuic:. testing
was completed on February 9, 2015.%

24, Dism‘:‘ng first developed an IEP for @ on March 9, 2015, The date of the [EP i
refere in 3 document utled “Additional Notes/information' daced May 27, 2015,
and Included as part of Parents” Exhibiy 48.5¢

25. The March 9, 2015, [EP was not offered into the record and there was no testimony
abour its congent.

28, Consistane with Dr, (D' and M+ GERGP's evaluztions, District () has
determined thac@iiii has multiple disabilidies, inclugding dyslaxia and ADHD. She is
currently recelving two hours per day of spacial reading and literacy inscruction using
the Wilson Reading System®” and thirty minutes per day of resource instruction in math,
She uses assistive technology and receives many sccommuodations and modificatians for
her learning disablliues, ADHD and execudve lunctioning dimrdar.- also receives
extended school year (ESY) services in the form of individual tutoring. 58

27. (@)'s Parents had @B assessed by WG Centers in june, 2014,
December, 2014, May, 2015, and, most recently on September 10, 2014657 These
astessmants provide a snapahst ol”'s academic achievement tn reading and math by
praviding A grade level equivalent score. The September 10, 2016 grade level equivalent
in reading wag 2.6 (6% peccentile) and 3.9 in math (27 percentile). As Ms, @k and
Ms. QUIID pointed out, these scores are of imited value because the reports da not
indicate the testing instruments used, and chacklists provided are not chear as to
whether they are skandard recommendacions or specdically applicabte w‘ Ms.

QD 350 exprested concern about the use of grade equivalency scorces,

28, .tesﬁﬁad that @D, can comfortably read a book written for the end of second
grade or beginning of third grade leval. While‘ is not a reading specialist, her
observations in light of her consistently signifiant involvement in @Rli's educational
process mecrt consideration in light of the other information ea the record.

52 Id.

53 Teschmony o1 @R

A Testdmany of G

35 parents' Exhibit 48, PD 121.

3 pp 141,

57 pyrents' Exhibit 49

% pp 134-134.

=% Parents” Exhibits 39, 40, $2.43, 46,47, 50 and 51.
4 parents' Exhibits 50 and 51,
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29. The Parenis are most concerned about ..'s abllity o read and write, sccording o

30. Tha State Reading Inscruction Advisory Groug issued a "Reading Instruction Best Practices
Related wo Dyslexia” raport in juns, 2016, thros years after‘ left Distrker 26. The report
titas ravearch from the early snd mid- 2000z Indicacing chat early
phonemic awareness developmant Is key If 2 young child is to become a reader, The
raport stresses kindergarten and firsg grade instrucoon In early literacy skills and the
impartance of ideacliicaton of Wentifying students who may need agdditional small group
instructlon in phonemic awareness®! Consistent with Or. GEJIIJ's report and cestimony,
the report cites research from 2003 showng that brain scans of dyslexic kindergarteners
2nd first graders who have beneficed from a yeart” worth of argeted instrucdon starc to
resemble those of children who have never had any difficulty ceading. ¥

31. 8ased upon the testimony of Ms. WP and Ms. QR Oustrict Qs practices regarding
the early identification of children with dyslaxia like @i are out of step wich research cited
above that was avallable when @B was a scudent in the Districe. Ms, Q. for
example, could not recall any student who had been diagnosed with dyslexia befere the
third grade.

Conglusions
District {should have evaluated K.D. to determine if she had a disability.

IDEA requiras states 1o have In effect policies and procedures 1o ensyre that all children with
disabilities, regardiess of che severity of their disability, who are in need of special education and
relaced services, are idendfied, located. and ¢valuated. 34 C.FR. § 300.1F1{a)(1). Whie the
Districe’s genaral ehild find procedures as descnbed by Ms. Thomas seem appropriats, the child
find process at it pernined o @) was flawed.

The scandard in estabtishing whether a schoot district has filed 1o idencify 2 student with 2
disability is that the district has averlooked clear signs of 3 disability, was negfigent in Rihng 1o
order testing, oF had ne rational justification for nog decidlng to evahuare the child, Demarcus L
v. Board of Education of the City of Chicago, District 299, 63 IDELR 13(N.D. 1. 2014) (quoting Board
of Educ of Foyere County, Ky. v. LM 478 F.3d 307.313(6* Cir, 2007)).

Clear signs of a disability started wich the (IR refercal in March, 201 1. The Parents’
requasts and their determination and eflores (o assist. starting with (G were alsa red
ftags chat should have been considerad

However, Ms. Q)¢ reluctance co refer @ for an svaluation in kindergarten was
reasonable glven the limited time she had with her studenes each day, the number of chitdren in
the classroom, the progress' seemad 1o be making. and the outcome of the Kindergarten
Screening in Febroary, 2011 Ms, s aware offfJji#s 1ttention deficit, bug had
reasonable justification for monitoring duning kindergarten and nat referring her for an

&1 parenty' Fxhibit 57, PD 171
& pp 172
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evaluation, jusc as Ms, SN was justificd In waiting uncil March of the 2010-201 | school
yEAr 10 Make 3 referral o District .so she could observe and try diflerent inwsrventions,

The clearest sign that somathing was sersously amiss was during the first grage when @D, had
In excessiva number (32) of absences. The Discrice was aware of her refuctance to go o
school, and schoo! social worker GEEEENEND 2::gned to provide some assisance for G
The Parents vary clearly communicated to the Schood Districe their beliel that“s atwendance
Issuss and the difficulty getting out the door in the moralng had to do withQs learning
problems and her sell-esteem issues, This shauld have triggered a full evaluacion when
considered in the lighc of other avallable Information.

I K.D. had been received » comprebansive and individualized evaluation by Districe
26, she would have baon found aligible for speczl education yervices.

¥Ye may not have a complete diagnostic profile of @i All of the screenings and evalvacions in
the cocord have some limications and flaws, and we are missing some information. most notably
thae District @@ evaluation in 2015 and the JEP written during the third grade. However, the
Parents have esmblished by a prepanderance of the evidence chac @) kas multiple disabilities,
including dyslexa and ADHD. Or. (s conclusions appear to be on trget and are
remarikably similar ta Ms, —'s. in addicion, District @ has found GIPeligible due ta
multiple disabilicies and Its currant [EP services reflect the major recommendations of Dr.
G Granced that Dr. QEEED=nd Discrice ) did not evaluar@ifiuntil the chirg grade,
when symptoms of dyslexia might be more apparent. Howaver, the research presented by the
Parencs citad by the State Board of Educacion's reading advisory commirtee clesrly shows that
dyslexia can be diagnosed 1t the kindergarten or first grade levels and addrussed through
appropriate intervantions. In addidon, Dr, 'S teatimony was persuasive a3 1o the
imporunce of arty incarventon for dyslexic children,

The failure ¢o avaluate K.D, resulted in the denilal of FAPE.

Clearty, if.. had been evaluatad and idencified early as having the disabiliies she is now
known w have. an JEP would have been writen foe her in first grade and move suructured and
intensive interventions in reading, spelling and writing would have been provided with
measureable goals and benchmarks. It is hard w say whether she would be reading at grade
tevel now had she received structured litaracy training in the firsy gradess, but it is very likely
that the failure 1w provide such individualized and structured literacy services caused educational
loss and she would be reading at a higher [evei now. In regard 1o math and odher areas now
addressed in her IEP, it |5 unchear whether she tost educational benefit The most apparenc area
of loss for @is in reading and fanguage arts.

The District’s procedural viclations denled the Parents a meaningful opportunity to
participate in the decision-making process regarding cthe provision of FAPE and
rasulted in the denial of FAPE.

Given the record of parencal involvement in this case, thers is a strong likelihood that, If the
Parents had been 3dvised of their procedural saleguards, including the right 1o requast
indepandanc educational evalwations, seek medlatlon or file for a due process hearing these
pareats would have done everything in their power w sesk services for . from District 26.

¢4 Testimony of Dr. D
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The recard supports the conclusion that the Parents would have udiized the protadural tools
available to them 1o secure services for @R, if they had been sware of them.

Compengatory Services

A hearing officer may award aggrieved parents and students appropriate relwf including the
equmable remedy of compensatery educatson. Demarcus L v. Board of Educotion of the Gty of
Chucogo District 299, 63 IDELR 13 (N.D. 1. 2004},  The Seventh Cireuit has not as yet
determined 2 standard for determining the nature, amaunt or duration of compensatory
sarvices. HMowever, llincis faderal districe courts have followed the subjective approach adopted
by the D.C. Ciccuit in Reid ex rel Redd v. Drstrict of Columbio, 401 F.3d §16{D.C. Cir. 2005). Minor
T.G v Midland Sch. Dist 7, 848 F.Supp. 2d %02 (C.D. lll. 2012). Compensatory education should
be “reasonably cakulated to provide the educational benefits that likely would have accrued
from special education services the school districz should have supplied in the lirst place™,
{d.{quoting Red, 401 F.3d at §23).

District s counsel correctly argues that compensatory educaboen is an equicable remedy.
requiring the hearing officer to weigh the equitias for and against each party. QR should
receive some compensatory educatlon sarvices. The key queston Is how much, what type and
for how long.

Parents have requested specific compensatory services and cust reimbursemenc, Thelr request
for reimburgement for tutoring and other private sarvices they obtained can be addressed as
follaws:

|, There is no support in the record for ordering Disteict .m pay for the cost of
oD School.  The record supports 2 conclusion thaz the Districe's general child
find procedures wers adequate. Therefore, Parents should have been able (o obtain
informacion about the availability of pre.kindergarten services offered by the District
before they enrolieddffy)in GEIEEIR There is no evidence in the record showing thac
tha Parents were not aware of the District’s earlby childhood (ages 1-5) services. Thare
is 450 O record of the Parents ever requesting services from che District before they

enrolled @ in GEEENE» vither of the two yeirs@ attended GEEEID. The

Districr is neg responsible for the cosc of the Parents' choice o ph:e. into

G These casts are denied,

2. Reimbursemants for the services of QD and the privace ttoriag services of IR
and oD (G are also dunied. The Parenu obtined these private services
without notifying the Diswrice  The Schoo! Distriec had no opportunity to provide
services directly, to consider whether the sarvices were appropriate for Wil or o
explore other optians. In 3dditlon, there is nothing 1 the record that shows the
spacific services I recalved from these providars other than payment records and

5 westimony abaut the general subject watter of the tyworing,

3. Parents have askad for résmbursement for “records retrieval” in the amount of $248.74,
These appesr v be Nelgation costs racher than educatianal expenditures for @D
There is 3n invoice In the recerd. but ho testmony was given about the expense. In
addition, the District was never put on notice prior 10 the hearing that the Parens
would be seeking che reimbursernent of these expenses. It would be Inappropriate 10
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order the DIstrict 1o pay expenses 33 a compeasatory service that are not relited o
the educanonal needs of @ Reimbursement for records retrieval is demed.

shoukd be awarded some compensatory educational services, Determining the amount,
type and duration requires a bakancing of equities. First. there are fattors that support the
Farents’ request for services. These Inclugde the loss of educational benefits especially in the
areas of reading, writing and spelling due to the District's failure to evaluaw: @ by the firsc
grade and nog providing e struttured literacy interventions she needed.  They also include the
violations of tmpovtant procedural rights under IDEA such 35 proper written notices and notice
of procedural safeguards.

On the other hand, there are equltable considerations that weigh in favor of Districe () WD
last atxended ychool In Dlstrlc:‘ three years aga. She has started her third year In Dl:mct‘
She did not have an [EP in second grade and most of third grade. She was noc evaluated by
District @ until February, 2015, Ve do not have the Districe @evaluation findings and
recommendations which, according to @) included evaluavons in OT, speech/language and
assiscive technology. (tis reasonable o conclude that part of W.'s educational loss can be
artributed wo Bigirict . not Dristrice On cross-axamination Dr. (P the Parencs’
expest withess, admitted sha could not offer an opinion as o the responsibilicy for educational
loss beeween Districe () and District .

The compensaiory services shauld focus on literacy skills.  According :o. this is the
Parents” maln concern. There s insufficient evidence 1o conclude that compensatry services
are warranted In othér areas such as math, ADHD, OT, speech/language or executive
funceloning betause we have insufficient information in the record upon which 10 conclude that
she suffered a loss of benefiv in chose areas that is attributable ¢o Districe

@ s currendy recelving two hours a day of Wilson reading Instructon.  If the goal is to
advance her closer to grade level in raading faster so she is “reading to learn instead of leamning
o read” # it is reasonable 1o ¢onclude that she needs additlonal Wilson instruction w
supplement what she is receiving in school and through her ESY services. These supplement!
sarvices will hopefully enzble her to move through the YWilson stept more rapidly. Disuic:i ]
responsible for a reasonable share of the costs assagiated with the compensatory souctured
litaracy services.

Parents have requested two summers of intensive interventions in che Lindemood-Bell program,
pius additional tutoring sessians, The cost of Lindemood-Bell alone is in excess of $20,000 per
summer, according to @ an the Parants’ and SI's education advocate.
estimated the cosc of 3 Wilson-trained tutor at between $50 to $80 per hour. In balzncing the
equites in thig case. Parents' request exceeds what & reasonable and equitable. A mora modest
level of services (ov a shorter duracion of dme is fair and appropriate.

Decision and Order

I, Districe ‘shau provide twenty one-haur individual swrugtured literacy tutarial sessions
to K.[0. either directly or through a private weor.

4 Testimony of Dr. Dav/son,



1. The tutor muse be malned in the Wilksan Resding pragram and provide instruction to
using the Wilson program.

3. The Wilson tutoral services must be provided in canedination with the Wilson
instruction - receives in schocl and through her ESY services. The compensawory
Wilson wtaring may be provided by @ 's ESY Wilson tutor, if that can be arranged.

4. The compensatory Wilson tutarial sassions shall be provided for |0 weeks ovar the
Summer of 2017, two one-haur sessions per week. if practicabla, The parties may
agreda on other mutually convenient scheduling such as after-school ar weekend sessions
during the current school year or during the 2017-2018 schoqgl year, However, unlets
the parties otherwisa agree, the twenty tutorial sessions shall be complated no later
than December 31, 2017, 1o ensure that . I¢ able to benefit from the sasciong as
SOON as possibla,

5. District .'s responsibility for the cost of the compensatory Wilson Reading program
wicorial sestions shall not exceed $40 per hour.

6. Discrlct. shall arrange or provide tansportation, or relmburse the Parents for the
reatohabla cost of gansportation, necessary for. 1o receive the compensatory
Wilson Reading program tutorial services. Reimbursement shalf be made i accordance
with District @ uave! relmbursement palicy and procedures.

Appeal Rights

This is che final administrative decision in this macter, Pursuant to 105 ILCS 5/14-8.02a(i) any
party aggrieved by this Hearing ORlcer’s detarmination may biring 3 civil action in any Stare court
of scompetant jurisdiction or in 3 District Court of the United States without regard ta the
amound in controversy within ene hundred and twenty (120) days irom the date the decision is
mailed o the party.

Compliance

Parsuant o 105 ILCS 571 4-8.02a(h), the Schoot Dristrict shall submit evidence of compliance
with this Order to the lilinois Stawe Board of Education upon the Implementaton or completion
of the saryices 3s pravided in this Order, but no later dan Secember 31, 2017.

Right to Requase Clarification

Pursuant to 105 ILCS 9/14-8.02a(h) elther party may request clarification of this decision by
submitnting a written request 1o the Hearing Officer within five (5} days of receipt of the
decision. The request for clarification shall specify the portion of the decision for which
chrification is sought A copy of the request shafl be maled to all other partes and to the
Hlinois State Board of Education Program Compiance Division, 100 North Firse Sureet,
Springfield, Hilinais §2777. The right to request clarfiration does nok permit a party 1o request
reconsideration of the decision rsedf and the Hearing Officer is not authorized o encertun a
request for recounsideration.
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ENTERED this 6% day of Ocrober, 2016,

AR

Philip C. Milsk, Impartal Hearing Officer

CERYIFICATE OF E-MAIL SERVICE

), Philip T. Milsk. tmpardal Hearing Officer, hereby certlfy that the foregoing Final Decision and

Order was sesved on the following counsel of record In this mader and the Jilinois State Board
of Educadon by e-mail on October 6, 201 &

Andy Eulass

Que Process Hearings Coordinator
llitmols State Bozrd of Educaclan
|00 North First Street

Springfieid, IL 627277.0001
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Philip C. Milsk

CERTIFICATION OF CERTIFIED MAIL SERVICE

I, Phitip €. Milsk. Impartial Hearing Officer, hereby ceridy that the foregoing Final Decision and
Order was served on the (ollowing individuals by cartified mail return receipt requested on
October 7, 2016
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