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Summary of Decision

The Parent submitted a request for a due process hearing on December 6, 2010. The complaint alleged that the
District had denied the Student FAPE by failing to provide her with an IEP that sufficiently challenged her in the
areas of reading, writing and spelling. Notably, the Parent conceded that her daughter had made progress during
the relevant time period, but asserted that her progress was attributable to her private tutors, not the District. The
Parent also alleged that the District had violated FAPE by evaluating the Student without obtaining consent. The
hearing officer ruled that the evidence demonstrated the District had provided the Student with IEP's that were
reasonably calculated to enable the Student to receive educational benefit, that the Student, in fact, made
progress, and that the Parent had failed to show that the Student's progress was attributable to the efforts of her
private tutors. Next, the hearing officer also ruled that the District had not evaluated the Student without consent,
but in response to a request by the Parent, had conducted a screening of the Student, which did not require written
consent by the Parent.
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ILLINOIS STATE BOARD OF EDUCATION
SPECIAL EDUCATION DUE PROCESS HEARING

IN THE MATTER OF
V.
Township HSD 211
)
) ISBE CASE NO. 2011-0176
)
)
)  Impartial Due Process
) Hearing Officer

Decision ja-,nd Order

This matter is before me pursuant to the Parent’s due process complaint alleging that the District failed to
provide her daughter, ‘-’ with a free appropriate public education. (FAPE) I have jurisdiction to hear
and decide this matter pursuant to 105 ILCS 5/14-8.02(a) et. seq., and 23 Illinois Administrative Code
§8226.600-et. seq. For the reasons stated below, I find in favor of the District on each issue.

PROCEDURAL HISTORY

The Parent, representing her daughter’s interest pro se, submitted a request for a due process hearing on
December 6, 2010. The District filed a Notice of Insufficiency on December 9, 2010. In it, the District
asserted that the Parent’s due process complaint failed to meet the requirements of 34 C.F.R. 300.508(b)
by failing to provide a description of the nature of the problem of the child. I issued an order denying the
District’s Notice of Insufficiency and motion to dismiss on December 16, 2010. The District responded

to the Parent’s complaint on December 17, 2010.

The parties participated in a resolution conference on December 21, which was unsuccessful. On January
3, 2011, we held a status call in which we agreed that the pre-hearing conference would take place on
January 18, and the hearing would take place on February 22, 2011. A Notice of Pre-Hearing
Conference which confirmed the dates for the pre-hearing conference and hearing was sent on January 3,
as well.

The pre-hearing conference took place on January 21 due to the Parent’s illness on the 18th. We were
unable to finish the pre-hearing conference on the 21st and, therefore, concluded on January 25, 2011.
Afler allowing the parties an opportunity to provide comments to a draft report, I provided them with my
pre-hearing conference report on February 5, 2011. The hearing took place on February 22 and 23, 2011
as planned, but we were unable to finish. We agreed to continue on March 8, and the hearing concluded
on that day.

-Issues Presented:
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The Parent alleges that for the period beginning in December 2008 to December 2010, the District failed
to provide her daughter with a free appropriate iublic education (FAPE). Specifically, the Parent alleges

the District consistently failed to recognize potential and, as a result, the District :
1. Failed to provide ith appropriate reading instruction.

2. Failed to provide ith appropriate instruction in written communication and spelling.
3. Violated the procedural requirements of FAPE by conducting an evaluation of the Student
without obtaining the Parent’s consent. :

Request for Relief:

The Parent requests that the District be required to provide .with two additional years of education at
thc‘ School as compensation for its alleged violations of FAPE.

FINDINGS OF FACT

"s a 21 year old student with epilepsy who has attendeo*'or the last eight years. (See

Testimony) -s a school that provides educational services to students with significant
[1]

cognitive, orthopedic, communication, sensory and/or behavioral impairments. .receives special
education services a pursuant to a primary disability classification of OHI (other health impaired)
and a secondary classification of speech and language. (See, ¢.g., 4/21/08 IEP, HX 15). According to
her most recent psychological evaluation, demonstrated significant delays in intellectual functioning,
academics, perceptual-motor skills, social emotional and behavioral functioning. (1/31/03 Psychological
Educational & Speech/Language Report, HX 13) Overall, her scores in these areas indicated that she
functioned in the 3-4 year age range. (Id. at 14) The examiners, however, stressed that the results were a

“minimal estimate” o abilities since children with multiple geeds typically do not perform well in
formal testing situations. (/d. at 12) The report also noted that had shown “definite growth” in her
cognitive and academic functioning, since the last three year evaluation. (/d. at 13) In testifying about
this report, the Parent stressed her belief that the results were not a true picture o abilities. Indeed,
the Parent feels so strongly about this, that she has refused since 2003 to allow the District to do any
further cognitive or standardized academic testing of-. also believes the 2003 report caused
21
and ’taff to conclude that -is incapable of learning. FTestimony) District
“personnel who testified at the hearing, however, stated that is capable of learning and that she has

made educational progress during the period at issue. (See, ¢. g\ GG
Testimony)

While the 2003 evaluation may have failed to specifically pinpoint”abilities, the evidence presented
at the hearing nevertheless confirmed that functions significantly below the level of her nondisabled
peers in every way. for example, is nonverbal. She communicates to a limited degree through sign
language. Her proficiency with sign language was a matter of dispute at the hearing. The evidence,
however, showed that, at best, {gipontaneously communicates some of her basic needs and wants. (See
HX 26 at 65) She is capable of signing 2-4 words when communicating routine phrases, but she relies
rimarily on identifying and labeling at the single word level. (/d. at 68) Similarly /NNGSPone of
private tutors, testified that responses to questions are limited to 1-3 word communications.
stimony) In addition, both one-to-one interpretcr,_testiﬁed
that often simply repeats a sign over and over, and that her signs can be hard to understand. (/d.,
Testimony)

Likewis

limited. In -pinion
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cognitive impairments to hinder her academic progress in the classroom. This is in part due to the fact
that- condition can cause her to be less available at times to learn. When asked, greed
that acquisition of life skills and vocational training are important for Pecause she’s approaching the
time when she will need to have some “"'mi!ed” vocational abilities. Lekah did not believe, however,

that focusing on those skills means that Mpcading instruction should be discontinued.
Testimony)

Testimony fromman experienced school psychologist and the current A
Special Education for Dis rlct-, was consistent withﬁl observations.
DistriclP case manager since the fall of 2009. In that position, uxa —

ucational file, attended her IEP meetings, conferred with teachers and observed the Student.

Like the 2003 examiners, i stressed that standardized measures are of limited value with a student

like i Nevertheless, based on her knowledge of Melieves gperformance at,
chological evaluation which showed her to be

has been consistent with the results of the 2003 psy
functioning in the 3-4 year age range.

Throughout the period at issue, -has received specialized instruction pursuant to her individualized
education plans. '

The 2008-09 School Year

The first IEP relevant to this case was written on April 21, 2008. (HX 15) According to the IEP, the

3] [41
Parent,‘ service providers and a District representative were in attendance.  (Id. atp. 699) The
team created eight goals for that addressed reading comprehension, word identification, writing,
math, social skills, pre-vocational and life skills. With respect to the goals relating to reading and
writing, only the word identification goal was in effect during the relevant time period. The team revised
the goals relating to reading comprehension and writing in November 2008.

In describing her present level of performance (PLP) for word identification, the team stated that {§ihad
increased her list of reading words from 32 to 75 words. (/d. at p. 704) The -mits any additional
baseline information such as the grade level of the words, or whether the list was tied to a particular
reading series. The reading goal itself is measurable and requires increase her ability to read 60
new words from a variety of lists/materials presented with 80 percent accuracy on 3/5 trials. (Id.) A
progress report sent to the Parent indicates that!ad added 55 new words by the end of October 2008.
(Report on Goals and Benchmarks, HX 47, p. 3)

At the Parent’s request, the team held another IEP meeting on November 4, 2008. (11/4/08 IEP, HX 43)
At the meeting,--expressed her concern that “Milestones,” reading program, was too easy
for her. The Parent particularly wanted the team to consider new ways of teaching&reading
comprchension. (/d. at 17) The team responded by writing a new reading comprehension goal for !
which required her to answer who/what questions. According to the statement o PLP,‘W
able to answer questions in the Milestones and Edmark reading series with 55 percent accuracy. (Id.)
The team wrote a comprehension goal that requiredno increase her correct responses to 70 percent
accuracy when given a single sentence written with words from her reading series. (Id. at 18)

s PP occupational therapist, reported that gad made good progress on her IEP goal of
printing her first and last name. Thus, the team also wrote a new writing goal for -that required her to
print the first 10 upper and lower case letters of the alphabet when given verbal and visual cues. (/d. at
19)

Finally, the notes of the meeting indicate thatgrequested that, “thegeam use the chips from

the Visual Academics program to work on spelling.” (I/d. at 17) Visual Academics is intended to be a
reading and math program for students with special needs. It includes a spelling component that utilizes
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colored chips. The program was designed by —— who testified by telephone at
the hearing, asserted that she has used the program successft y with over 200 students since 2002. She
offered no empirical data, however, to support that assertion. When asked about her qualifications to
design a reading program, Mescnbed herself as a curriculum adaptation specialist. She

conceded, however, that her only formal training is as a visual artist. She has no training or certifications
in curriculum adaptatlon Nor does she have any training or certifications in the field of education.
Further, the program is not based on any peer-reviewed research or scientifically based instructional
practices. —Testlmony)

In 2007, Mrs. 3

PPN 2 nd asked her to test !usmg the Visual Academics program.
B V1o also has 1o trammg or background in educational assessment, did so and reported to

What her daughter was an “amazing student.” ( “estlmony) The Parent subsequentl
requested that the District purchase the Visual Academics program to use w1th-at school. *
lestlmony) While the District agreed to purchase some of the materials, it never relied on the program as
a primary method of reading instruction for ather, some of the materials were used to supplement

5]

ading instruction. (See Visual Academics-Timeline, HX 28)  Moreover, while there was
testimony that staff used the chips during spelling instruction, (See mestimony) none of /—
reading goals required that the Visual Academics program be used.
Three weeks after the November 4 meeting, the team reconvened to allow the Parent to introduce
home tutor, {SNSNI. (11/25/08 IEP Conference Summary Report, HX 44) Mr. @ve a report
of his activities with, which included reading the Milestones stories and answering who/what

’ [6]

questions related to the stories. At this meeting, the Parent once again expressed her concern that the
Milestone series was too easy for teacher at the time, responded that a new story
was introduced weekly, and other supplemental materials were used with her, as well. (HX 44 at 30)
The team did not change or add any new IEP goals at that time.

The team met again on April 2, 2009 to conduct an annual review of ‘ progress on hef IEP goals, and
to write a new IEP for the coming year. (4/2/09 IEP, HX 16) One of the attendees to the meeting was
7]
Q mestlﬁed that, with respect to- progress on her word identification goal
(on the April 2008 IEP), the team concluded that she had exceeded her target goal of 60 words by

recognizing 90 new words. This finding was memorialized as- present level of performance for the

fluency goal in her new IEP. (See Id. at 39) In reading comprehension,!exceeded the goal of 70
percent accuracy, by responding to who/what questions with 100 percent accuracy. (Id. at 33.) In
writing, ad made progress on her goal of learning to print letters of the alphabet by printing most of
the upper and lower case letters of the alphabet, but with inconsistent legibility. (/d. at 45)

After assessing her progress on the previous IEP goals, the team turned its attention to writing new goals
for Prior to the meeting, #had submitted her written suggestions for goals, which the
team took into account. (Id. at 35-36)

estified that with respect to reading, the team felt that
the primary focus should be on helping

o Increase her reading fluency, i.e., identifying words in text
as opposed to simple sight word identification.

Q estimony) Thus, the team wrote an IEP goal for
at required her to increase her reading fluency by 20 words each quarter. (Id. at 39) The team also

wrote a writing goal for hat required her to progress beyond copying letters to copying words from a
printed list of menu/shopping choices with 80 percent legibility in 4/5 trials. (Id. at 45) The team chose
not to write another comprehension goal fo t that time. While gtad mastered the previous
comprehension goal, the activity, according tof elied heavily on matching rather than
independent reading comprehension. (See, e.g., HX 1 14) ) The team felt it necessary for (S8l increase her
reading fluency before she could progress to more challenging comprehension tasks. (|

hitps://secl.isbe.net/SEDS/DueProcess/DPDocPrintView.aspx?Dest=0&Filepath=yyimagel....



Case Number: Page 6 of 20

Testimony)

During the meetmg#equested that allowed to visit s or two hours a week.
#JS a school for deaf children, and Mrs. @thought “benefit from observing other

students who use sign language. The team was uncertain whether this would be an appropriate activity
for N B 2 deaf education teacher for & , Observe
Testimony) greed to the observation. (Mrs.

and rep rt back to the team.
Testimony; See also HX 16 at 33

m Observation

include overseeing the education of 30 deaf and hard of hearing students in the District. B
testified that she was asked to observe j to assess the Student’s ability to use sign language. She had

was cognitively delayed and
f. also knew that the Parent did not want a formal assessment of her daughter.
Testimony)

not met P prior to conducting the observation, but she was aware that §
was not dea

, irst observed n April 15, 2009 for approximately thirty to forty-five minutes in
o classroom. Ina report of the observation, il i
basic signs to communicate the teacher’s spoken’ messages to the students
Observation, HX 25) While'was attentive to her interpreter, SSNEGGN ] d not scc il
expresswe 51gns to communicate with her interpreter. Rather, i R 5io1s.

R 2150 observed ead a short story and complete a vocabulary act1v1ty with the

M cturned for a second observation that lasted from 15 minutes to a half-an-
estimony) Since she had not seen se sign language spontaneously in the
classroom this time, she tooky a quiet place and presented various activities (through ~
interpreter). (HX 25 at 589)~Specifically, Jllwas shown pictures and asked to show their sign

SRR - formed the task with 90 percent accuracy. Next, il
was given plctures and asked to pomt 0 the appropriate p1cture when 1t was signed to her. She responded

R

Vit odeling,’
Ro nge her various tasks to perform

1o perform several tasks. |
performed with 50 percent accuracy Finally,§§
such as picking up a pencil or moving a book.

oncluded thatgbeneﬁtted from the use of sign language, but that she didn’t
spontaneously use sign language. She recommended several strategies to enhance jjiifknowledge and
use of sign language. (/d. at 590) She also concluded that it would not be appropriat€ for

Hersey. (/d.) When testifying about her recommendanon concemmg
that é 4.'
i i believed that ability to understand

would not have benefitted from exposure to
sign language that {if§ would not have understood. i )
the étudents would have been further hindered by the fact that she relies on spoken
communications to enhance her understanding, but the students at who, unlike -are deaf --

do not speak. m estimony) T

The team met on June 5, 2009 to discuss
HX 26) Mrs.! participated by telephone.

https://secl.isbe.net/SEDS/DueProcess/DPDocPrintView.aspx?Dest=0&Filepath=yyimage]...
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did not spontaneously use sign language. (Id. at 60) agreed to revise the report to specify that
niid not spontaneously use sign language “dgrii g,_he_r observation.” (Id.) The team, however, did not

_ BB recommendations ade clear that the District had concluded that
pamclpatlngm a program a ould not mect$ educational needs. (/d.)
During the same time period, the District completedm three year reevaluation. (5/8/09 Review of
Existing Data Summary Report, HX 24) The team met on June 11, 2009 to review the results. Since the
Parent would not consent to additional standardized testing, the report of /il cognitive skills was based
on record review of past psychological testing, a classroom observation, and a teacher interview. (ld. at
83) Similarly, the report of “academrc achievement was based on her classroom performance. (/d. at
82) In relevant part, the report noted that &ses signs spontaneously in the classroom to communicate
her basic needs and wants. She is able to follow routine directions, and has an extensive signing
vocabulary for labeling activities. She requires prompts or modeling to respond to more detailed
communication, however. (/d. at 83) The examiner further concluded that most of the time, qgns a
single sign and rehes on her interpreter to expand her idea. (/d. at 84) With respect to reading, the report
noted thatgad a reading word base of approximately 90 words during that reporting period. (/d. at
82) The examiner concluded that !:ontmued to demonstrate “educational needs of an extensive level
of support and assistance to function successfully in the educational environment.” (/d. at 84) Based on
the report, the team agreed that &hould continue to receive special education services atQSchool

to address her significant needs. (/d. at 91-92)

In the summer of 2009, the Parent hlredw S N v o testified by
tclephone at the hearing, has been a certified deaf education teacher for 5 years. She worked as a full-
time classroom teacher for the 2009-10 school year. Prior to that, she was a classroom aid for three
years. Though she is not certified as a sign language teacher BN (nderstands sign language.
estified that she tutored gn reading and handwriting for 1-3 hours a week for three months.
In reading, ocused on sight word recognition. by presenting yith flash cards of Dolch
51ght words F or ﬂuency and comprehension§ ead stories from the SRA reading
B Testimony)

) I ought to objectively measure the Student’s progress. She
included the results of her assessments and additional observations in a report that she prepared on .
August 8,2009. (8/3/09 HX 21) Specifically,? orted that she assessed
sight word skills on May 5, 2009. At that time, identified 73 percent of the 40 Dolch pre-primer

8
words.Ll (1d.) When she retested @n July 20 as able to identify 78 percent of the pre-primer
words. (31/40 words) This time, she also testediglill’s ability to read additional words, and found that
was able to identify 35 percent of the Dolch prinfer sight words, and 27 percent of the Dolch first grade
sight words. (/d.) Ms. Toronyi also assessed s fluency. Her report notes that @ilappeared to benefit
when reading stories in repetition. (/d.) For example, after reading the same story in the SRA series for
three weeks imcreased her word recognition from 40 to 48 words (out of 49). (Id.) When
completing comprehension questions from the workbook purchased by the Parent, onsistently
answered 2 out of 4 comprehension questions correctly. noted that !ad trouble with
inference questions, and looked to Qor cues when choosing an answer. (/d. at p. 2) Notably, the
report fails to specify the reading level of the SRA series and the workbook.

5 R (atcd that she behevegmade progress over the course of the
summer. She was unw1lhng to agree however, with the Parent’s suggestion that ‘caught on quick.”
She noted that when she prov1ded “ w1th the_Dolch sight word lists, the Parent seemed to be

onfirmed that the story contained several Dolch sight words. (See Milestones story, “The

https://secl.isbe.net/SEDS/DueProcess/DPDocPrintView.aspx?Dest=0&Filepath=yyimage]...
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Dog has Fun,” HX 4) Finally, when asked magreed that it would be evidence of progress if
AG advanced from reading pre-primer words, to primer and first grade words. mestrmony)

The 2009-10 School Year

In the fall of 2009 gbegan attending the CBT (community based training)/Transition program am
(See 9/3/09 IEP, p. 106, HX 17) Within days of the start of school, the team held an IEP meeting to
dlscussg proposed program, as well as other issues. The meeting was once again well attended by
Mrs{ih and school staff. Notably, gwas accompanied by counsel. The District’s attorney also
attended the meeting. (/d. at 103) The meeting got underway with gs teacher, iR . providing
an overview of the transitional program andﬁ individual schedule. (Id at 106)

The discussion then focused specifically on ’s reading program. m,m. explained that g program
was multifaceted, including community-based reading activities, Milestones, the Edmark Program, as
well as some Visual Academics. It was noted that then current Mrlestones book was on a first
grade level. Estated that she wanted Eto read and comprehend for pleasure and information.
She wanted filto be pushed more in reading. (I/d at 106) Here, the District offered to administer a
psychological evaluation to identify @cognmve strengths and weaknesses as they related to reading.
The Parent declined the offer, but did agree to allow to administer curriculum based
measurement (CBM) probes to provide more precise 1n formation concerning

Next, the team discussed revising several of IEP goals. They agreed to write a new reading goal
based on the results of the CBM’s, which would focus on fluency. The Parent also requested that the
team add a comprehension goal that would focus on who, what, when, where. With respect to writing, it
was requested that required to write with 85 percent legibility rather r than the 80 percent legibility
that was specified in her April 2009 IEP. The team also agreed that i
reinforce spelling as part of@ reading instruction. (Id.) They did not however write a separate goal
for spelling.

After a few weeks of correspondence between counsel for the Parent and the District, the parties agreed
to scveral revisions of X 29, 10/4/09~etter to

il HX 30; 10/14/10 3 @ rcading fluency goal was
tevised. Her present level of p performance established that when readmg a first grade passage of 120
words, read an average of 48 words correctly. The goal required her to improve her performance by
reading words correctly in a passage of 120 words. (10/27/09 IEP Amendment, p. 150, HX 33) The
team also added a comprehension goal that required improve her ability to independently sort
pictures of people and objects (who and what), from 10 percent accuracy -- her PLP -- to 70 percent
accuracy. (Id. at 165) Finally, the writing goal was revised to require Q copy functional words with
90 percent accuracy. (Id. at 157)

As noted above, teacher during the 2009-10 school year, and has continued in that
role to the present. She has been a special education teacher for 17 years and has taught at I the
last three years. She testified generally about the transition classroom, and more specifically about
progress in that class.

According to {8 the transition class is for students aged 18-21. Its focus is to help students
prepare for li eafter they eave public school. To that end, the class includes community-based
instruction, and training in life and vocational skills. The students receive academic instruction that
focuses on functional skills, such as reading safety related signs, recipes, making change, as well as
functional skills connected with the work place. Currently there are seven students inblass,
with three certified classroom aids and one assistant.

estified that Q adjustment to the transition class was “fine and great.” To familiarize herself

https://secl.isbe.net/SEDS/DueProcess/DPDocPrintView.aspx ?Dest=0& Filepath=yyimagel...
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with s educational needs,
ongtime inter reter, g

hindered when

Mr. SR ad destroyed (s charts. B stimony)

i

s prior IEP’s and work portfolios. She also consulted
b did not agree thaqgi@ transition to her class was
ichool he denied telling the Parent that

schedule at school has been consistent for the last two years. (See, e.g., 5 9/21/10 daily
schedule, {2, p. 357; See also mlndzwdual Daily Schedule, HX 5) The day begins with
homeroom, where the class focuses on the calendar and work readiness issues. During the course of a
day, S0 participates in an in-school job, community-based instruction, workshop and reading. The
ith an opportunity to learn and practice
work skills. is given intense supports at the beginning of a job. The supports are withdrawn as she
learns the job and becomes familiar with the routine. e stressed that E]s very happy when
she is working, and likes the idea that she’s doing a good _]Ob — est1mony) Another important
component o s day is community-based instruction. Students visit various destinations in the
community to practlce such skills such as shopping and making choices. (/d.)

in-school job, such as working in the cafeteria, provides

As stated above, all of the students, including mcelve mstrucnon in functlonal academics. AN
however, receives additional academic instruction in reading frond Mg pursuant to her IEP. This
academic component was added to ” instructional plan at the Parent s request. i

] stified, however, that the primary focus of urriculum is the zicqulsmon
of functional and tran transmon skills -- not the acquisition of academic skills like those of‘s typically
developing peers. i

[10]
Bmplemented. As discussed
above, the readmg goal focuses on improvin{ii#®luency. During the hearing, the Parent asked a
number of questions about the goal. In particular, the Parent queried whetheré stated PLP (48 out of
120 words), referred to the total number of words thatgcould identify at the time.
explained that the PLP referred to the number of words{§iilead correctly when readmg a passage of 120

[11]

words. She stressed that it did nof mean that ﬂnly knew 48 words at the time.

ses a variety of materials in her reading lessons with ﬁmcludmg the Milestones and Edmark
readmg programs, which are both researched based. She also teaches Dolch words since they are a key
component of the Milestones series and supplements her reading instruction with some materials from
the Visual Academics program. When reading from the Milestones series, Btestified that
progresses from one story to the next as she masters the words, _noted that | comprehension
of the stories is not commensurate with her fluency. While areads at the first grade I level, her reading

comprehension is at the pre-primer to primer level. jestimony) NS Balso incorporates
spelling into her lessons with pelling for Qhowever 1s limited to matchmg “This is of some
benefit LA JBince improving her matching skills assists in her vocational training. Bu_stressed

that eer as no phonemlc awareness and cannot do other types of spelling activities. Indeed, according to
: e primary reason -ecelves spelling instruction is to accommodate the Parent’s request.

estified that made progress in reading fluency, though it has been inconsistent. On
rage, Ji flcestimony is supported
by @uarterly benchmark reports. (See 9/3/09 Goals and Objectlves' Benchiiarks, i ; 4/29/10
Annual Review, M) For example, while jiillifas able to read 48 words correctly at the begmmng of
the 2009-10 school year, she averaged 63 out of 120 words by April 9, 2010. QS at 296) In addition

to increasing her ability to read words in textalso has made progress by mastering more Dolch sight
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words. According t was able to read the pre-pr1mer list of Dolch sight words when she
began the transition program in the fall of 2009. @s since mastered the primer list and is currently
reading words from the first and second grade list. %[ estimony; See also, 4/29/10 Report of Goals
and Objectives, @9 p. 311)(PLP states that by )9 Bonsistently identified Dolch pre-primer,
primer and some first grade words)

The team met on April 29, 2010 to conduct an annual review o IEP goals and to write new goals
for the 2010-11 school year. (HX 10, HX 18) As noted above, on her fluency goal‘ad an average
of 63 words correctly in 120 words of text. On several occasions, she was able to read 70 or more words
correctly. This was still short of her goal of 96 words, however. Thus, the team decided to continue to
work to with 1mprove her fluency when reading at the first grade level. They made the goal
slightly more challenging by requlrlngﬁ read 100 words out of 120, rather than 96 as was the case in
the previous IEP. (HX 10 at 193)

id meet her comprehension goal by sorting who/what pictures with 70 percent accuracy. (HX 18 at

12

309)- The April 29, 2010 IEP does not appear to include an additional comprehension goal. Ms.
%c}stlﬁed however, that she and ork on comprehension using the Milestones workbooks.

estimony)

In writing, S IR 1 cported to the team that ! had met her goal of copying words form a nearby
model with 90 percent accuracy. § estimony, HX 18, p. 301) The team wrote new writing goal
for Jilthat required her to copy a 2 list of 1 nurnbered words and short phrases on lined paper with 80
percent legibility and accuracy. At the hearmg, B testified that this goal was more difficult
than b previous goal. Indeed, , stated that throughout the period at issue, each of
IEP ¢ g_,oals has been progressively more > difficult than the previous goal. Specifically, in the last two years,
-hds progr essed from printing her name, to copymg words close, to copying words at a distance.
Festimony)

During the time that {Jjfifhas been a student inijij SSSNSMtransition class (the fall of 2009 to the
present), iR A private tutor hired by the Parent, has worked with nat home. On at least two
occasions, January 5, 2010 and April 29, 2010, accompanied Mrs. G. to [EP meetings where
she reported to the team about her activities with ] ee 1/5/10 IEP, HX 9 p. 168; 4/29/10
[EP/Annual Review, HX 10, p. 190) During the Aprll 29 meeting, S rov1ded the team with a
written report of her thoughts and observations. ‘My Notes and Thoughts HX 12) .
testified at the hearing about her experiences tutormg o
who is deaf and communicates through sign language and speaking, studied deaf education in
college ut did not graduate. She has worked as a deaf services coordinator for the Center for
Independent Living. She testified that she once taught reading to a class of deaf students, but has no
formal teaching experience. &s the first student she has tutored individually. (il estimony)

Whengrst began working with Gn August 2009, the two met approximately 6 hours a week.
(See HIX 9 at 168) About 4 months ago, she increased her time with 4l 15 hours a week. (Felix
Testimony) During their sessions, the two work on reading comprehens1on vocabulary or word
identification, math, writing and increasing and improving g sign language skills. (HX 12) From time
to time, takes i to the community to practice various life skills. She also helps 4iillith
skills around the home, such as cleaning her room and vacuuming. Mgrees that it is very
important for Eo acquire life skills and to learn to socialize. (Felix Testimony)

: Wprepared a written report that she shared with@ IEP team on April 29, 2010.

As noted,' -
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(HX 12) She testified that the team listened and requested a copy of her report. In the report,
described her reading activities with g hey included reading stories from the Milestones serles 5, and
from a “Dick and Jane” book that Felix selected. In describing @ progress, Ms. Felix observed that
“doing great in Milestones,” and that she reads one story a week and does 3 workbook pages. (Id
at 659) In the Dick and Jane book, !bserved tha”had improved her reading and confidence,
and that she sometimes answers questions about the pictures with 1 or 2 word responses. With respect to
vocabulary (word 1dent1ﬁcat10n) miescrlbed an activity where she presented ith flash cards of
words and askedfjilllto sign the words. (iSillo voiced the word and askedﬂo hand her the
correct card. (Id. at 661) In describing B performance, Wated that fiad done a “great job” on
lists 1-3 and that they were moving on to lists 4-6. (Id. at 661) Notably, as with the other reading
activities, the report fails to quantify Jlperformance in objective terms. o failed to identify
the source of the lists of vocabulary words. Examples of Qs work introduced at the hearing, however,
indicate that{iliflk vocabulary words likely included community signs, Dolch words, words from the
Dick and Jane stories and calendar words. @work samples, HX 6) In wr1t1ng,geported that
she helped {llto write her letters correctly. She also noted that #lhad a hard time reading capital
letters. (Id. at 661) cluded that E s “far behind in her ed education,” but that in the past 7
months #had “improved so much.” (/4. at 662)

In her testimony at the hearing, Qam stressed her belief that@iilii##as made good progress in their
home tutoring sessions. Indeed Melreves that AN learning thmgs at home that she hasn’t gotten
at school. so asserted that, while she has attended IEP meetings to share information about her
progress vxﬁhe school hasn’t followed up with her. In response to questioning, however, ]
conceded that she has never observed dischool and doesn’t know what [l reading level is.

k teacher, has come to the home to observe

The 2010-2011 School Year

ghas continued to attend the transition class during the current school year. She will age out of the
program when she turns 22 on June 25, 2011. Her transition to a post-secondary program was the
primary focus of a meeting that was held on October 10, 2010. (10/5/10 Transition/IEP Meeting, HX
27) During the meeting, the team discussed two programs that may be appropriate for-when she
leaves ool -- RN g Mrsghad observed both programs, and notes of the
meeling 2 indicate that - as xmpressed with BB (/d. at 247A) The team also discussed
possrble sources of fundmg fo or otheers It was noted that a pre-admission

screening, which includes a psychologlcal assessment, is required in order to apply for DHS funding.

(d.) Notes of the
meeting include several recommendations for next steps, 1nc1ud1ng that the Parent would work with the
District and a representative of Community Alternatives Unlimited to complete the pre-admissions
screenrng galso planned to tour other facilities and tour ith @ The team agreed to
meet again in January 2011 (/d. at 248)

Notably {lllRiid not voice any concemn during this meeting that §ijfl§ was not ready to begin attending

an adult program. Rather, notes of the meeting indicate that{l lieved thatg would be able to

make a quick transition with visual supports and the support of her tutor, ! Id. at 248) &8,
agreed that the transition would be quick, but stressed il need to become familiar with the

new staff. She recommended thAJiR f accompany P her new program and gradually withdraw
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as g)ecame familiar with the new staff. (/d.) In her hearing testimony, (i N citerated her
belief that MMlhas the skills to succeed in a post-secondary program. Indeed, \ilbelieves it would be
a disservice to Sl have her remain at school because she is very happy when she is working
Testimony) Similarly, i RS Made reasonaoic educational progress at i ™
based on her cognitive profile. Wil also believes that {is the skills to succeed in a post-secondary
program. Moreover, based on her observations of M also stressed that{ilifffis happy when
working and performing life skills. ( '

R R e st

stified that {ijijlles made reasonable educational progress at

Not long after the October 10 meeting, the Parent sent an email t s principal requesting two
additional years of school for See Notes of 11/16/10 IEP Meeting, p. 256, HX 37) The team
convened to respond to the email and to discuss the Parent’s concerns. During the meeting, i )
voiced her concern that the District had failed to sufficiently challengeffiili (Jd. at 257-58) She o
specifically cited the District’s failure to implement a spelling goal that she had requested. (/d at 258)
W 2 /50 reminded the team that she had paid for someone to demonstrate Visual Academics. (/d. at
257) Though it was not a focus at the hearing, §lllllalso expressed concern that 8 /a5 dependent on
her one-on-one interpreter. (Id.) While she agreed that{jiijijhas made progress, she attributed (gl
progress to her tutors and home programming. (/d. at 257) Notes of the meeting indicate that staff
members responded to the individual concerns raised by gThey also provided her with a progress
chart, which was intended to provide examples of progress since the beginning of the 2009-10
school year. (/d at263) The chart comparesﬁ’s to her goal progress for each of her IEP goals,
i.c. reading, math, communication, workshop, vocational, and fine motor. (Id. at 263) Finally,
B ade clear that the District did not agree that compensatory services were warranted foﬁ

The Parent filed the due process request that is the focus of this hearing on December 6, 2010. The
parties held a resolutions session on December 21, 2010, but were unable to reach common ground. (See
12/21/10 Notes of Resolution Session, HX 35)

CONCLUSIONS OF LAW

The Individuals with Disabilities Education Act (IDEA) establishes that all students between the ages of
3 and 21 are entitled to a free appropriate public education. (34 C.F.R. §300.301) A free appropriate
public education is an education “specially designed to meet the unique needs of the handicapped child,
supported by such services as are necessary to permit the child to benefit from the instruction.” Board of
Educ. v. Rowley, 458 U.S. 176, 188-89 (1982). In Rowley, the United States Supreme Court set forth a
two pronged test to determine whether a school district has offered a student FAPE. The first inquiry is
whether the school district has complied with the statutory procedures required by IDEA. (20 U.S.C.
1401 et seq.) Under IDEA, a procedural violation cannot be deemed a violation of FAPE unless it has
impeded a child’s right to a free appropriate public education, significantly impeded the parents’ right to
participate in the decision making process, or caused a deprivation of educational benefits. Id. at § 1415

(NGH(EN2007)

The second, or substantive prong of the Rowley test is whether the district has developed an [EP
reasonably calculated to enable the child to receive an educational benefit. Rowley, 458 U.S. at 206-07.
To meet this requirement, Rowley establishes that a school district must provide a “basic floor of
opportunity” in the form of specialized instruction and related services, which are individually designed
to provide educational benefit to the handicapped child. /d. at 201. A district is not required, however, to
provide services sufficient to maximize a student’s potential. /d. at 198 In determining whether District
211 has met the requirements of FAPE, the burden of proof rests with the party seeking relief. Schaeffer
V. Weast, 546 U.S. 49, 62 (2005) Here, that is the Parent. ’

As set forth below, by applying the law to the facts of this case, the evidence shows that throughout the
period at issue, the District provided YilWwith IEP’s that satisfied the substantive requirements of FAPE,
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[13]
including in the areas of reading, written language and spelling. Likewise, the evidence further
demonstrates that the District complied with the procedural requirements of FAPE when it conducted an
observation of ‘) determine if it would be appropriate for her to attend Hersey School for 1-2 hours a
week.

Whether the District Denied AG FAPE by Failing to Provide Her with Appropriate Instruction in

[14]
Reading, Writing and Spelling?

The Parent contends that the District committed a substantive violation of FAPE by failing to provide .Q
with [EP’s that enabled her to make reasonable educational progress in reading, writing and spelling.

Notably, thougl@ccuses the District of denying her daughter FAPE, she concedes that@s,
in fact, made educational progress during the relevant time period. She attributes Jl@progress,
however, to the instruction that?s received from her tutors -- not to the District. Indeed, (i

asserts that District staff believed could not learn and, therefore, failed to challenge her. S EE_—<—G—_—-—
Testimony) The District’s failures, according to Qare evidenced by the District’s refusal to adopt
Visual Academics, a program that the Parent recommended, as its primary reading program for! In
addition, the Parent asserts that Jjjil®rogress was hindered by the District’s delays in implementing
goals and providing materials fo

First, as noted above, in order to meet the substantive requirements of FAPE, the District was required to
provide mith IEP’s that were “reasonably calculated to enable [her] to receive educational benefits.”
Rowley, 458 U.S. at 206-07 An IEP meets that standard, "when it is 'likely to produce progress, not
regression or trivial educational advancement." Alex R., ex. Rel. Beth R. v. Forestville Valley Community
Unit School Dist. # 221, 375 F.3d 603, 615 (7th Cir. 2004)(quoting Cypress-Fairbanks Indep. Sch. Dist.

v. Michael F., 118 F.3d 245, 248 (5th Cir. 1997)) The degree of progress required by IDEA depends on
the Student’s abilities. Under Rowley, “while one might demand only minimal results in the case the most
severely handicapped children, such results would be insufficient in the case of other children.” 4lex. R.
375 F.3d at 615

InJaccariv. Bd. of Educ. of the City of Chicago, 690 F. Supp. 2d 687 (N.D. IL, 2010), as here, the court
considered whether a school district had met the substantive requirements of FAPE by providing a
cognitively impaired student with an IEP that was reasonably calculated to enable the student to receive
educational benefit. To answer that question, the court considered five factors: 1) the child’s potential;
2) whether his IEP’s were tailored to his unique needs; 3) whether his IEP’s provided access to
specialized services; 4) whether they addressed disability-related disruptive acts; and 5) whether the child
achieved progress during the relevant time period. Those factors and the relevant evidence are
considered below.

e Child’s Potential:

Determining whether the District has complied with the substantive requirements of FAPE must be
judged in relation to potential. (/d. at p. 9)(citations omitted) As a threshold matter, the evidence
clearly showed that s a student who can learn. Moreover, contrary to the Parent’s assertion, District
staff recognized that fact and provided mvith learning opportunities. (See, e.g. (i EGc—_G_G_
IR T cstimony) §iilBhowever, is a student with significant impairments in all areas of development.
Indeed, Wl has attended R hool, a school for students with severe impairments, for the last 8
years. The Parent presented no evidence to indicate that she believedjjjiiiiil§as an inappropriate
placement forgflill8 To the contrary, the Parent is seeking an order that would allow SRl i
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attend@ two additional years.

The most recent psychological evaluation of which was administered in 2003, indicated that AR
exhibited significant delays in all areas tested, including B cognitive, academic and communication
skills. (HX 13 at 14) Overall, the report indicated thatylfliwho was 13 at the time, functioned in the 3-4
year age range. (Id. at 13-14,@Testimony) The Parent correctly pointed out that the examiners
‘considered the evaluation to be a minimal estimate om true capabilities.
W1 Ms N oreed with that observation. Nevertheless, both | g
testified that A cognitive skills are limited. \NSNINMNNA 2n experienced school psychologist, testified
that Sl performance at during the period at issue is consistent with the results of the 2003
psychological evaluation. Dr} B cstified that he would expect Sailfimitations to hinder her
performance in the classroom, and her ability to acquire vocational skills.

&8s communication skills also are severely delayed. All agreed that she is non-verbal and that she
relies on sign language to communicate. While there was some dispute about her fluency with sign
language, at best, the evidence showed that communication skills are quite limited. She
spontaneously communicates some of her basic needs and wants. (HX 26 at 65) Though she is capable of
signing 2-4 words when communicating routine phrases, she relies primarily on identifying and labeling
at the single word level. (Id. at 68) Similarly, ne of {ijJMtors, testified that §FEEF

responses to questions are limited to 1-3 word communications. (Toronyi Testimony) Both Ms. Toronyi

and her one-to-one interpreter, S GG_<G_ Mtestified thatiiiiften simply repeats a sign over and over,
and that her signs can be hard to understand. (/.Y estimony)

With respect to academics, the evidence indicated that Slllnctions in the pre-kindergarten to first grade
range. This was demonstrated by the stated levels of performance in IEP’s, as well as through the
testimony of Pﬂ . d MR Curriculum based reading probes administered by the District
also show reading fluency to be at the first grade level. (See HX 17, p. 106, 110) Significantly,
despite the Parent’s argument that Jffs tutors provided her with greater challenges, evidence presented
by ﬁtutors showed that they also worked with her on skills in the pre-kindergarten to first grade
range. SIS for cxample, testified that she and Ajlorked on the pre-primer list of Dolch
words. Likewise, M”stiﬁed that she read “Dick and Jane” stories withgiiignd worked on Dolch
words. =

In short, the preponderance of the evidence indicates that §jjipotential is significantly below average.

s  Whether AG’s IEP’s were tailored to meet her unique needs:

Consistent with the requirements of Rowley, the next factor is whether”JEP’s were tailored to meet
her unique needs. Here, the evidence strongly supports the District. Specifically, each IEP meeting
throughout the period at issue was well attended by a group of professionals from various disciplines who
participated in creating il goals and benchmarks. Equally important is the fact that the Parent was an
integral member of the team, who attended each IEP meeting and regularly offered specific requests or
suggestions concerning goals and instructional materials for n each IEP, the team created
measurable annual goals and quarterly benchmarks, which were tailored to AG’s level of performance in
reading, math, communication, fine motor, workshop and vocational skills. (See generally, HX’s 15, 43,
16, 17, 10) These goals were regularly revised when AG achieved them or in response to the Parent’s
request. (See, e.g., HX 43 at 17, HX 33) That the team met more than 10 times during the period at issue
further demonstrates that the District was committed to addressing AG’s unique needs.

o Access to Specialized Services

This factor is not in dispute. As noted, for the period at issue, !as been a student
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school that provides specialized services to students with severe impairments. In addition to the
specialized instruction and training that she receives in USSR transition class, S so receives
services from a one-to-one sign language interpreter. She is the only hearing student a*chool to
receive that service. glso receives occupational therapy and speech and language therapy.

e Addressed Disability-Related Disruptive Acts

%behavior is not at issue in this case.
e Progress

The final factor to be considered is mogress. While an IEP must be examined at the time of its
implementation, whether a student achieved progress under an IEP can shed light upon whether the IEP
was rcasonably calculated to confer an educational benefit. (Jaccari, 690 F.Supp. 2d at ) Here, the
evidence demonstrates that!nade progress in both reading and writing during the relevant time
period.

In reading, the first relevant IEP included goals for word recognition and comprehension. With respect to
word recognition, the goal required to increase her ability to recognize words from approximately 40
to 60 new words. (HX 15 at 704) ot only met that goal, but she exceeded her target, by recognizing
90 new words. (See HX 16 at 39) In response, the team created a more challenging goal that focused on
g reading fluency skills. Specifically, the goal stated that, when given a passage of 120 words at the
first grade level, avould read 96 words read correctly. (progressing from a baseline of 48 words) (HX
[7at 110) Though gii#d not meet the goal, she did make progress by reading an average of 63 words
correctly. (HX 19 at 31 1)‘ teacher continues to work with #ilflaily to increase her fluency. See
O'Toole By and Through O'Toole v. Olathe Dist. Schools Unified School Dist. No. 233, 144 F.3d 692,
707 (10th Cir. 1998)(student’s failure to master IEP goals does not compel conclusion that IEP was not
reasonably calculated to provide a FAPE, particularly where the student made progress towards achieving
those goals). The most recent fluency goal requires bo read 100 words correctly out of a first grade
passage of 120 words. (HX 10 at 193) In addition to reading fluency, {filfllhas also made progress in her
ability to read Dolch sight words. She has progressed from the pre-primer level to the first grade level
and is currently working on words at the second grade level. (Paisley Testimony; See also, 4/29/10
Report of Goals and Objectives, HX 19, p. 311)(PLP states that by 4/29/09 AG consistently identified
Dolclh pre-primer, primer and some first grade words) When asked, mone of AG’s private
tutors, agreed this was evidence of progress. SR cstimony)

According to the evidence Preading comprehension skills are at the pre-primer level -- below her

fluency skills. (See, e.g., ¥ iNRcstimony) Her ability to comprehend what she reads is so delayed that

in the April 2, 2009 IEP meeting, the team decided not to include another comprehension goal at that

time, and to focus on improving##® fluency instead. (¥l cstimony concerning the April 2,

2009 IEP meeting) At the Parent’s request, the team agreed to incorporate a new comprehension goal
[15]

into AG’s IEP the following September. (HX 17 at 106) While the comprehension activities have
out of necessity been rudimentary -- requiring {jjjjiio match words and sort cards in response to who/what
questions --ygilllhas made progress on the goals.” During the 2008-09 year, for example, she increased her
ability to circle the correct word in response to a who/what question to 100 percent accuracy from 55
percent. (HX 16 at 33) The following school year, /gcomprehension goal required her to
independently sort pictures of people and objects (who and what), with 70 percent accuracy. (HX 33 at
165) Starting from a baseline of 10 percent accuracy, AG met that goal by performing at 78 percent

accuracy. (HX 18 at 309)
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The evidence also indicates that—as made progress in writing. Because of her limited skills, writing

for {llBhas focused on learning o coj copy letters and words. According to her IEPs, as well as the
testlmony of mthe occupational therapist, | P progressed from leamm to copy her name,
to copying the letters of the alphabet, to words close up, to words at a distance. Wtestimony, HX
43 at 19, HX 16 at 45, HX 10 at 203)

‘QEP’S have not included a goal for spelling during the period at issue. While the Parent raised the
issue of spelling in her due process complaint, she presented no evidence at the hearing to support a
finding that the District had failed to provide f§jjfi§with appropriate instruction in speiling. In contrast, the
District, through the testimony owovxded evidence that AG does not have the requisite
skills, such as phonemic awareness to learn to spell in a conventional sense. Nevertheless, the team has
sought to accommodate that Parent’s request that {ijifibe taught spelling. (See, e.g., HX 17 at 106) Ms.
Paisley testified, for example, that she performs matching activities with St offer a focus on
spelling.

The Parent does not deny that Qs made progress on her IEP goals during the relevant time period.

She argues, however, that ,!; progress is attributable to her tutors -- not the District. As a threshold
matter, the legally relevant question is not whether fjiilictually made progress, but whether the District
provided her with IEP’s reasonably calculated to confer educational benefit. Murphysboro, 41 F.3d at
1166. The evidence described above demonstrates that the District met that requirement. In any event,

the evidence does not support a conclusion that utors have been pnmarlly responsible for her
progress. While Ms llobicctive data indicates that (lllhade progress in reading, it was

modest. After workmg with or two months on a list of 40 Dolch pre-primer words, for example, il
had progressed from 1dent1fymg 73 percent to 78 percent of the pre-primer words -- a gain of two words.
Her report indicates filmade similar progress in reading fluency. (See HX 21) Indeed, when asked,

NS < fused to agree with the Parent’s suggestion that fiilifhade “quick progress.” (NSE—_GY.

0 rhuiaived

Testimony)

Although mpears to be a committed tutor, and has spent more time with Jikh. ]
did, there is less evidence that #8has made progress in her sessions wit g her report and in her
testlmony,uffered little, if any, quantifiable, objective data concemmg- progress. G—GSGEG_—.—
who is not trained as a teacher, simply observed that 1—/as “doing great in Milestones,” and that -
had done a “great job” on her vocabulary lists. (HX 12) While she asserted that the Milestones seties is
too easy for-she conceded that she doesn’t know [l reading level. She also conceded that the
Milestones series has many levels. Similarly, though_almed that ns made more progress at
home than at school, she agreed that she has never observed - the school environment. Finally, after
asserting that the Dlstnct has failed to communicate with her about -(at the Parent’s request), she did
not deny that ¥ phad sent her several emails, but conceded that she has lost her password.

Likewise, there is no evidence to support the Parent’s claim that the District hindered 4jlllprogress
through its delays and its refusal to adopt Visual Academics as its primary reading program. To the
contrary, with respect to Visual Academics, the evidence supported the District’s decision not to use the
program. IDEA requires that, to the extent practicable, a school district must provide a student with
special education services and supplementary aids that are based on peer-reviewed research. 20 U.S.C
1414(d)(1)(A)(i)(IV) The Visual Academics Program falls far short of that standard. The program was
developed byiie—G—__ ho conceded that she has no training in education. Though she calls
herself a curriculum adaptation specialist she further conceded that she has no training or certifications in

Edmark are research- based reading programs. (S@Testlmony)

Nor did the Parent present any credible evidence of delays by the District in implementing g 1IEP’s.
Though she claimed for example, that the District delayed sending home a copy of the Milestones series,
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the evidence actually showed that Parent did not immediately respond to the District’s inquiries about
[16]

whether she wanted a copy of the Milestones program. (See 6/18/09 Nowak email to Mrs. G., HX

31) During the hearing, the Parent made other general claims of delay by the District, but these claims

were unsupported by any evidence.

In sum, the evidence demonstrated that Jimade educational progress in reading and writing during the

period in question, and that her progress was not primarily attributable to @B tutors. Accordingly,

when considering this factor along with the others above, I find that the District met the requirements of

FAPE by providing‘with IEP’s that were reasonably calculated to enable her to receive educational
benefit. -

WHETHER THE DISTRICT DENIED THE STUDENT FAPE BY ADMINISTERING AN
EVALUATION WITHOUT THE PARENT’S CONSENT?

The Parent also contends that the District violated the requirements of FAPE by administering an
evaluation to @iwithout Mrs. G.’s consent. This allegation specifically refers toilil L,
observation of 8o determine whether it was appropriate for her to attend%Sc\h—n&ﬁfé_r~ 1-2 hours
a week. As described in the findings of fact above, ¥ - irst observedillIn her classroom
for 30-45 minutes. YNNI cturned a second time for 15-30 minutes. In her second visit{illlll
SRk @ilio 2 quiet room and conducted a series of informal, non-standardized activities with
better assess the Student’s ability to communicate through sign language. Mrs @ilreadily admits
at she requested thatg)e allowed to visitiiiland gave her oral consent to the District follllll)
BSER obscrve B She maintains, however, that s ccond visit was not an
ion, but an evaluation, to which she did not consent. -

IDEA requires a school district to obtain informed consent from a parent before conducting an evaluation
of achild. 34 C.F.R. §300.300. Consent means that the parent has been fully informed of all information
relevant to the activity for which consent is sought, and agrees in writing that the activity be carried out.
34 C.F.R. §300.9 Here, though the evidence is inconclusive, it is apparent tha was not informed
that Wen SN obscrvation of S ould include removing Yilrom class to conduct several one-
to-one activities. Clearly, \liilllldid not provide written consent for this activity to occur. The critical
question then, is whether ' second session with Slwas an evaluation that required the
Parent’s consent. o

According to IDEA, an evaluation is a procedure used to determine whether a child has a disability. 34
C.F.R. §300.15 Additionally, the Office of Special Education Programs (OSEP) has opined that an
evaluation to determine whether a student’s services should be increased or decreased is generally
considered an evaluation under IDEA, and requires written parental consent. Lefter to Sarzynski, 51
IDELR 193 (May 6, 2008) In contrast, a screening of a student by a teacher or specialist to determine
appropriate instructional strategies for curriculum implementation is not an evaluation. (34 C.F.R. at
§300.302)

The difference between an evaluation and a screening is not always obvious. OSEP’s Letter to Torres, 53
IDELR 33 (April 4, 2009) is instructive here. In Torres, a student was referred for a speech and language
screening by an RTI team. The writer inquired whether pulling the student out of class to perform the
screening was considered an evaluation that required consent. OSEP responded, “Nothing in IDEA...
prohibits a State or LEA from ...implementing policies to temporarily remove a student from his or her
classroom for purposes of administering screening instruments to determine appropriate instructional
strategies for the student.” (Id.) In other words, according to OSEP, removing a child from a classroom
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to perform screening activities does not require parental consent.

Considering the evidence in this case in light of IDEA’s legal requirements, and OSEP’s interpretations, I
find that Ms. Kowalczyk’s second visit with’)nstituted a screening for which consent was not
required. Specifically, SSNNSINERid not conduct an evaluation of {giiillbecause her sessions with the
Student were not to determine 1f‘ was a student with a disability, or whether her services should be
increased or decreased. Rather “ interactions with {iilonstituted a screening because they
were to determine whether it would be an appropriate instructional strategy to allow o attend '
for 1-2 hours a week. That Iesipalaupia pulled nut of the class to conduct the screening is irrelevant,
Assuming arguendo, that the District evaluated SBwithout obtaining consent, the District’s actions
would have constituted a procedural violation. As noted above, a procedural violation cannot be deemed
a violation of FAPE unless it has impeded a child’s right to a free appropriate public education,
significantly impeded the parents’ right to participate in the decision making process, or caused a
deprivation of educational benefits. Id. at § 1415(f)(3)(E)(2007) Here, no evidence was presented to
indicate that/Si SN screening impeded S right to FAPE, or caused a deprivation of educational
benefits. Indeed, the evidence showed that during her initial classroom observation ~ild not
observe ingage in any spontaneous sign language. Relying on that information alone would have
immediately precluded -from attending —mtherefore chose to perform some
informal activitics with _m an effort to obtain a more complete picture of the Student’s signing skills.
Finally, the District’s failure to obtain consent before"s second meeting with lillidid not
significantly impede @RSl right to participate in the decision making process. To the contrary,

: imply gathering the necessary information to allow the District to respond to the
Parent’s request tha%e allowed to attend NENG..G

Accordingly, I find that the District did not deny the Student FAPE by administering an evaluation
without the Parent’s consent.

Pursuant to the above findings of fact and conclusions of law, it is hereby ordered:

The Parent’s request that the District be required to provide Slwith two additional years of education at
the WEERhool as compensation for its alleged violations of FAPE is denied.

DATED: March 18, 2011

Kristine L. Anderson
Impartial Hearing Officer

RIGHT TO REQUEST CLARIFICATION

Either party may request clarification of this decision by submitting it in writing to the
undersigned Hearing Officer within five days of receipt of this decision. The request for
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clarification shall specify the portions of the decision for which clarification is sought, and a copy
of the request shall be mailed to the other party and to the Illinois State Board of Education. The
right to request such a clarification does not permit a party to request reconsideration of the
decision itself, and the Hearing Officer is not authorized to entertain a request for reconsideration.

RIGHT TO FILE A CIVIL ACTION

This decision shall be binding upon the parties unless a civil action is commenced. Any
party to this hearing aggrieved by this final decision has the right to commence a civil action with
respect to the issues presented in the hearing. Pursuant to ILCS 5/14-8.02a(i)(2004), that civil
action shall be brought in any court of competent jurisdiction within 120 days after a copy of this
decision is mailed to the parties.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the aforesaid Decision and Order was
transmitted electronically to the parties and by certified U.S. mail on March 18, 2011.

DATED: March 18, 2011.

Kristine L. Anderson
Impartial Hearing Officer
P.O. Box 7065
Evanston, IL 60204

{11
!School is run by the
211 participates.

a special education co-op in which“

2]
As I did not have the transcript of the hearing while writing this decision, in citing the witnesses’ testimony, 1 am unable to
provide transcript page numbers.

31
The evidence indicated that all of {g@JiBIEP meetings were attended by the required participants.
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[4]
Both the Parent and the district numbered the pages of their exhibits. I will refer to those page numbers in my decision for
case of identification.

(sl

The District apparently prepared the timeline for use at the hearing. The document provides citations to support the time
entries. Moreover, since the Parent introduced the District’s timeline, not the District, I did not question the document’s
reliability and allowed it to be introduced into evidence.

[6] _
That Mr. gsed the Milestones program at this early date is notable (and somewhat puzzling), because the Parent
asserted at the hearing that .progress was hindered by the District’s delay in providing the family with access to
Milestones for home instruction.

At the time of this meeting, however [N
@ While in that position, she routinely

(81
Though not stated in her report, a simple calculation shows that to be 29 words.

[91
Though Mrs {fj and Iwehietinggaelisagreed on this point, both appeared to be credible in their positions. T determined it
was unnecessary to rgm&videntiary dispute, however. YNy cstimony about the other steps she took to
familiarize herself with 4Bonvinced me that as adéquarety prepared for- transition to her class.
T o

10)]
To be precise, the April 2, 2009 1EP was in effect at the start of the school year. School had only been in session for a
few days, however, when the team agreed to revise that IEP on September 3rd. il estimony)

i

The Parent’s questions on this point were quite repetitive and left the impression that the Parent did not understand -- or
refused to acknowledge the difference between measuring a student’s fluency and word recognition skills.

(2]
In reviewing the April 29, 2010, it appeared a page with an additional goal may have been missing from the exhibit. The
IEP indicates that there are seven goals, but only six appear in the exhibit.

[13]
The Parent’s complaint did not include any allegations that the District committed procedural violations of FAPE in
crafting §lfs IEP’s. During the hearing, the Parent did raise a question concerning the District’s procedures for
maintaining its copies of ‘ quarterly progress reports. The question, however, simply focused on the fact that, in
previous years, the reports were maintained by the Student’s case manager, not in the District’s main files. More
importantly, the evidence showed that the District did send {jjjil§. regular quarterly reports of @li8’s progress. (See, e.g.
Goals and Objectives Reports, HX 47) Indeed, Mrs.'presented no evidence to the contrary.

[14]
Whether the District provided fgjivith FAPE in these academic areas is stated as two issues in the Issues Section of this

decision (p. 2). T have addressed them together because the same legal analysis applies.

Y

That some of@MBIEP goals were included at the Parent’s request, rather than at the request of a staff member is not
evidence that the District failed to challenge gigifige To the contrary, the team’s willingness to incorporate IEP goals at the
Parent’s suggestion shows her meaningful participation in the process.

[16]

Even if the Parent’s assertion were true, the District was not required to provide the Parent with a copy set of the
Milestones program, nor do !IEP’S indicate otherwise.
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