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Hearing Decision and Order

Introduction

L This matter is brought by [ (Parent”) on behalf of
~ (“Student”) against i
,'Januaryé 2012, an

was represented by 8§

The issues originally to be decided were:

a) Whether the Student’s current placement is in the least restrictive
environment required by s 1 becial educati . If the District’s current
placement IS not the le ot on

thcrapeunc day school for part or all of the sc

b) Whether the District failed to properly evaluate Student as required by
state and federal special education law from 2009 until late 2010

c) Whether the District haS‘ operly
regard to Student’s behavioral and socia

d) Whether - the Student’s ct ent IEP was properly designed and/or

developed in regard to addressing Student’ 's social, emotional, and behavioral issues.
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&) Whether the Stadent’s cument IEP was propesly designed andfor
developed in regard to providing Student with an educational benefit in math.

4, Issue 3¢ was withdrawn on the Record by Parent on the first day of hearing.

Findings of Fact

5 Student is a thirteen year old eighth grader at the District, Student’s mother is
— (“Parent”). Parent has filed the various due process complaints on

behalf mentioned in this decision. Student is currently eligible for special
education under the disability terms emotional dxsablhty, other health impairment, and
specific leaming disability (@l Response pg. 3).

6. . Student has attention deficit hyperactivity disorder (‘“ADHD”), and has, in the
past, al'so*i cen diagnosed ‘with opposition defiant dlsorder (“ODD”) As a result of his
disability, Student has exhibited problematic behaviors in the classroom since his
kmdergarten year.

1. ‘Student’s ODD manifests in that when Student is triggered by outside stimuli,
Student often believes he is being treated unfairly by authority figures (Tr. 493-494),

8. Student is also hypervigilant to any treatment which singles him in the general
education classroom out including receipt of special education services, accommodations,
and discipline (Tr. 494, 1181-1183).

9. When Student is in an agitated state and escalating; he often m.isperceives 4his
environment and the behaviors of those around him, especially those in authority .(Tr.
1203 1204) Student consistently misinterprets social situations (- Ex. 626).

16 Despite Student’s disability; he is academmally very talented. . ‘He is able to
succeed acadenucally, and is a stand-out in the areas of art.and music. He is generally an
above-average student in regard to intelligence and academic achxevement

arding Student’s Behavior and 'DiSt:ict«:;,rGii’(ia

11.  During the course of the hearing, Parent and Parent’s counsel made - repeated
insinuations and assertions that District personnel were blowing Student’s behav out
of propomon District personnel were disciplining Student to a greater extent than other
students; and the District personnel were reporting Student behaviors to a greater extent
than warranted because of a personal dislike of Student.

' The factual statements in the school district response were stipulated to by Parent’s counsel at the
beginning of the hearing.



13. ~ Parent and counsel based their assertions on: (1) Student does not exhibit these
behaviors outside of school; and (2) Student claims that he is being treated unfairly by
District personnel.

14. - -) testified that children with ODD do not need to manifest
in all areas of fun - and that Student’s ODD manifests largely (although not
exclusively). in the SC,,hO(‘) vironment. Children can manifest the symptoms of ODD
only in the school system. Therefore, it should be no surprise that Student’s ODD
manifests primarily in the school setting,

1S. = Moreover, part of Studcnt s disability is that he misperceives his environment
when he is 1n an agi pecially the actions of those in autherity (See above).
not ﬁnd Student’s recountmgs of hns own agltated

' Parent could not: contrad’ct/zan smgle mcxdent regardmg Studcnt 's behavior reported by
District pcrsonnel with )

17 ,
course of 2010 and 2011 ‘mai am er ‘"}The District voluntarily
agreed to not send Stud L to a the : y 27, 2010. The District

than a year, the undersigned m¢

that the District has acted in

undersigned further m at

testimony in order to remove Stu ent from the Dlstnct’s main (and Only) school bmldmg

18.  The under31gned also makes a credlbxhty ﬁndmg that the Dlsmct has attempted to
implement the various iteratior ' i ,,

out of the District’s school bui dmg “The undersugned bases ‘t}us credibxhty ﬁndmg on
the multiple efforts of the District to evaluate Student, and the efforts of the District to

mainstream Student over the course of years as set forth below.



19.°  Finally, based upon the District personnel’s descriptions of Student’s behaviors,
the undersigned makes a credibility finding that Student still has QDD which manifests in
the school environment. The undersigned rejects !tesﬁmony to the contrary.

S or and Dlsabllltles in 2008, 2009 to January 13, 2010 (and Prior’
and Dis esponses

20.  Student has exhibited problematic behaviors in the classroom since his
kindergarten ‘year (Tr. 1194).

- Student has had various 1EPs for the period ‘which the curmrent due process
com, olaint has ‘been filed and for at least two years prior to the filing of the current due
process complaint. ' Student’s IEP in 2008 noted that Student was eligible for special
cducatxon ‘der the disability term, emotional dlsablhty, and was provxded s001a1~

' -Ex Pg. 39, 41, 50). The Distr
: , ‘and supports to succeed in the
lasstoom (- Fx. Pg. 51) The District also conducted a functional
n Fall, 2008 @l Ex. Pg. 52).

Ex Pp. 65-66) Student was to be given a point sheet for good and bad
preferential seating, proximity control, and peer mentors Ex. Pg. 65).
The purpose of the first BIP was to allow Student to model behaviors of his peers _
Ex. Pg 65).

23. . Student transferred to a different school district in early 2009, and returned to the
District in August, 2009 (Tr. 1267-1268).

24, The original behavioral  intervention plan was not successful in regulating
Student’s behavior to the extent necessary to allow Student to properly participate in the
classroom. Nor d1d the 2008 IEP pmwde Student W1th progress. in hxs socxal—emotxonal
W1th other: udents on repeated oceasionsin August 2009 (- Ex. Pp. 121- ]27)

25.,; The ]

intensified in the classroom. Beginning in the Fall of 2009, and continuing thréuéﬁéut



to dlsrupt class
, e punch other
ly when leammg about the Holocau ‘ ;
detentxons(-Ex 134 158 163- 166).

,,ed to improve and in Janu

W Ex. 230-231,

247:251).

,32. Parent disagre
- IEP meeting on Janua
self contained classroor
‘ ' p. 2,55&93) Student
nse, pg. 8).

33.  On or about F bmary
Student - Re pons

heahng’Ex 488).




' 34,
Response, py. SN Ex. Pg. 298, 494-496). The seitlement occured on Febmary 23,
2010 % 492). The parties agreed upon an independent evaluator,
(- Ex. Pg. 495), and agreed upon a schedule for Student until the evaluation
could be completed ¢S Ex. Pg. 495). Part of the mediation agreement was to have a
school social worker meet Student every morning, and to have Student mainstreamed for
lunch, P.E,, and chorus N Ex. Pg. 495). The remainder of Student’s day was to be in
al:lself contamed classroom WBEX. Pg. 495). Student’s then current behavior plan
was to remain in place (@il Ex. Pg: 495).

The District due process complaint was ultimately settled through mediation \lE

35.  Student’s behaviors remained problematic from January 1, 2@10 after the January
27,2010, IEP and after the February, 2010, mediation agreement _Ex Pp. 626-634;
1575-1635). Student was repeatedly and regularly insubordinate; used racial slurs against
fellow students; refused to go to counseling sessions; threw thmgs at other students;
kicked desks, lied to authority figures; and called teachers slang names (/d.)

36. - In April, 2010, Student wouldn t.comply with any direction to leave the commons
area WIIBEx. Pg. 628). The District called the police because of a concern that Student
rmght be dangerous to himself or others i Ex. Pg. 628). Student also used racial
urs, banged his head against a plastic bucket, and consistently received detention for
misbehaving in classes which he was mainstreamed in {ll Ex. Pg. 628-629). Student
often inflicted physical and emotional pain on teachers and students at the District in
early 2010-—mclud1ng punching and closing doors on students and teachers; drawing
pictures of killing teachers; ripped up behavior charts; ripped up' art projects and
assignments B Ex. Pg. 628-630). Student also consistently “shut down” when
frustrated or when faced with consequences of his actions 'Ex Pg. 628-630).

37. - The parties attempted to come to a mutually acceptable placement from June,
2010, to September, 2010, but were not able to do so qBResponse, pg. 7)

' : p"g’ 5) -gave her report to the District and Parent oﬁ or xabe
3, 2010 - Ex. Pg. 575). :

: dlstracted and had dltﬁcultles completmg tasks and sustaining attentwn Pg.
582). As a result of Student’s disability, he had serious conduct problems in school




agamst negatzve moe states ( Ex. Pg 583)
: i ident’s social worker did not disagree with Wl assessments as of
the date of the' evaluatlon

46. G observed
subsequently observed
@ Ex. Pp. 644-646).

47. G testified tha
technically sound inst
cultural basm,- ad

manual or speakmg 1ssues'related to Student’s dlsablhty, Student was assessed in all
areas of suspected disability.

48. The District sched

@ Response, pg. 5). 1T

Parent’s counsel in attendan

5-6). The parties were unable 1 ; :

June 16, 2010, and Septem »3, 2010 “ 'esponse, pg 7) Durmg this penod the

? The transcript for the last two days of hearing was not available at the time of the decxsxon Therefore,
DHS’ testimony and part of BK’s testimony was taken from the undersigned’s notes in the hearing.




District attempted to find a placement for Student in the
@ refused to take an out of District student (Tr. 37)

49.  Parent filed her due process complaint on August 17, 2010 g Ex. Pg. 751).

50, Because of the stay-put, Student remamed in the placement agreed to durmg the

mediation in February, 2010. The District h ad no
placement (other than to try and mainstream Student further) from the ﬁlmg of the

pending due process complaint to the present.

sl The ies contmued to work to ther even: aﬁer Parent filed her due process

rve, model; and learn appropnate ways of behavmg Student needs to be
in the env1mnment where they typmally occur, and relnforce Student to

Student for appropriate behavwr- Ex. 1044, #4)

53.  In order to carry ouGDs recommendations, the District ret

 consultan QIS (Gilgs) WSEx. #1). Wlobserved Stude:
' dent’s records, and 'interviewed school staff _

recomﬁlendcd the follomng A points system for earned reinforcemen
"weekly remforcement a modified “Boys town” somal skills mstructlon, self-mo ]




teac er—directed removal

55.  The parties conducted,a second IEP meetmg on June 17, 2011 @ Ex. 1182).
Parent’s attorney attended the meeting @EX. 1182).

Sytudent’s Current Condition in the School

58.  Student’s escal
oceur (Tr. 520-522). Stu

and/or designed pro

been tried: no behavi
therapy; no social skill
should have provided ¢

? The Parent in her complaint

and that this is another IEP desig

was classifiedias ehglble'fo pe educatlon his disa lity designation is n're]evant as ins IEP had to be
based on Student’s unique needs, strengths; and weaknesses.

10




61. At closing argument, Parent contended that the IEP had not been 1mp1emcnted in
the following additional ways: no “Boystown model” had been implemented; no social
skills training had taken place; the BIP had not been consistently implemented by every
teacher, and teachers had not been trained to implement the IEP.

62. . Atclosing argument, Parent contended that the IEP did not have appropriate goals
in that there needed to be goals. relat increasing Student’s social skills;
com:hunication skills; and communication with District personnel.

63.  Finally, the Parent argues that the 1:1 classroom is an inappropriate design and
implementation of the IEP for Student.

ion Issues in the Student’s IEPsﬁasin hli

66.  There are three IEPs or proposed IEPs at issue in this case: the January 27, 2010,
IEP (as later modified by a mediation agreement); a May 12/ June 16, 2010, proposed
IEP; and a. January 28,2011, proposed IEP.

67.  The Parent presented no eviden
oocurrcd fmm;August 2008 untll January

interve nons were neéessary from Aug st, , un 'lllecember 20{)8 *and from 2009
until January, 2010. Until the 2010, @llevaluation, there was no evidence presented at
hearing that self esteem and anxiety were a problem for Student.

68.  The District does have goals in its various IEP requiring Student to. be respectful
to peers and teachers; to obey school rules; to participate properly in class; to not dzgt;act
teachers and class; and to stop arguing with teachers Q. Ex. 277, 605, 607, 608, 703-
705, 722-723). In the January, 2011, IEP, the goals were changed and synohromzed w1th
the VM“BIP- Ex. 1152).

‘testiﬁed that it would take approximately two years of social work services in.
weekly sessions for Student to make appropriate social-emotional progress and be
brought to the pomt where Student should be if he had been provided appropriate special
education services by the District.

1




the type of somal ;
worker should
requ;rement

a school counsel

'73 1574) Student is also prov1ded
oses to accept the services (Tr. 1419, 1422-

75.  Student’s teachers from this school year and last school year have been trained to
implement the current behavmral mterventmn plan (Tr. 1562-1563).

76. - In implementing the current Student has a daxly check-in and check-out (Tr.

1370-1371). This is a social and emotion I @B provides social and
emotional support for Student at the beginnin (Tr. 1370-1371). W
is also available for coun , ident during the cour the day (Tr. 1371-1372).

77.  Student has been ina 1 1 cIassmom for much of his day since January,
2010 which Student conl s too small. The undersngned viewed the classrooms at the
hearing. Both rooms were at least 100 square feet (Tr. 139-140). The rooms appeared

12



more than adequate to conduct a 1:1 session. The undersigned finds the claim that the ,
Tooms are somehow harming Student 10 be unsupporied by any evidence other than the
bare assertions of Parent. Moreover, the 1:1 placement for part of the day was agreed to

by the Parent in a mediation agreement within three weeks of placement as discussed.
above.

78.  The District presented uncontradicted testimony that there was no other child who
could properly share a self contained classroom with Student.

794 iscussion’ of ified “Boys Town” program was related

program in Student’s good behaviors would be rewarded ‘Ex # 3. The
District has implemented a points program in regard to Student’s behaviors (Tr. 1578-
1583)

-entered mto a behavxoral contract with Student Student s former specml

The undersigned makes a credibility finding that Parent and the District have a
i Iatlonshlp based upon the testlmony set forth abOVe The undersigne

than the fact that the District is reactmg to Student’s disruptive behaviors in school

83 ‘Basédizzup()‘n this credibility finding; the undersigned: makcs«'«'~:én‘,(,»,inf¢rcncc that
communication between the District. and Parent are: unlikely to change Student’s

behavmr Since Parent is unwilling to accept the severity of Student’s behavior in the
school setting, it is unlikely that Parent can work with the District to \correct Student’s
behaviors. The undersigned makes a further inference that the Distric
communicate with Parent was a reasonable methodological choice given Parent’
inability to address Student’s behaviors in a realistic manner. E

84.  The District has attempted to place Student with preferred teachcrs so as to try
and be successful in mainstreaming Student (Tr. 1575-1577). However, it is hard
schedule Student as the District has not been able to determine the antecedents fqr
Student’s escalations (Tr. 499). B o

13



Th "Dlsmct recommer
full day '

88.

be. beneﬁted orh
Student is not mode ndis :
trained personnel allows for mote rapid interventions, which is somethmg Student needs

14




]

R

R,

(4) Student has not made sufficient social-emotional progress in a partially mainstreamed
setting. The undersigned further makes an inference that the immersion methodology
chosen by the District is reasonable for the reasons set forth above.

92."  The undersigned makes a credibility finding in favor ofNMBwho testified that there
are many different types of students at @i and \Gmims., not merely students with
criminal backgrounds as testified to by W (Tr. 1628). The undeérsigned bases this
credibility finding on the fact that Wlrecently investigated the facilities and is familiar
with them while WilFhas not dealt with either facility for many years.

93.  The Parent argues for a greater mainstreaming of Student and contends that if the
BIP and other aspects of the IEP had been implemented, Student would not need ar
cement Moreover the Parent argues that all mterventxons it

94, ThlS ‘matter has been continued on betwecn 15 and 20 occasions

962, 1165-1167, 1168, 1177, 1188, 1189). The parties requested continuan

evaluations, IEP meetings, mediations, and settlement discussions. Many of the
contmuances ‘were jomt——meamng that under the School Code; the

. could not decxde Whether to recommend a p!acement in
therapeutic day school (Tr. 101-107). Neither party offered formal ev =
placement offer (after January 13, 2010- which was rescinded) for a therapeutic day

school placement.

96. Moreover, even the stay-put placement did not represent a District detemned
Ep but rather a placement put in place through a mediation agreement.

meeting and every iteration of the IEP reviewed in this case was creat
meeting or imposed bya mediation agreement.

98. - Even after the due process complaint was filed, the District was able to m@dlfy
the IEP except for placing Student in more restrictive placements. ,

Burden of Proof, Evidentiary Issues, and The Authority of The Hearm‘ Offic icer

15




rm approach to the educatmn of chlldren with a
Arradoes not preempt state law if the state standards are
more: strmgent than the "federal minimums set by IDEA. Id

100.. In regard to the burden ‘of proof in a specnai educatlon proceedmg, the Supreme

) ever the Illmms School
S 5/14-8.02a (g-55). In

f productlon to show

‘the specxal educatlon

bya preponderance of the

101. In determining Whéthe
hearing officer does not nee ;
the Wlsconsm Dells v. Z S, 29 F.

w, see 105 ILCS 5/14- 8. 020), Board of Educatzon of
’ 00l District No. 186 v. llinois State Board of
67 (7" Cit: 1994)(hearing officer characterized as expert

r placement is proper).
a social worker expert witness cannot prescribe
educatmnal placements (See e. g Marshall Joint School Dzsmct No. 2. v..CD. ex rel
jan D., 616 F 3d 632 6 8-642 (7“‘ Cir. 2010), a hearmg ofﬁcer can override a schoo!

District of the Wi , ,

Community Unit Schoo ict No.. 186 v Illmws State Board of ducation, by ~
also Heather S. v. State of Wisconsin, 125 F.3d 1045, 1053-1054 (7" Cir. 1997)(hearing
officer characterized as having special expertise in special education law). See also
Marshall Joint School Dis - 2.v. CD. ex rel Brian D., 616 F.3d 632, 640 (7" Cir.
2010) (a medical expert’s is is important evidence and should be considered by
the IEP Team and, by extensmn hearing officers, in detcnmmng a student’s special
education placement).

16



102, In adminiswative proceedings, hearsay is admissible as long as it is relevant and
material.  Ofto v. Securities and Exchange Commission, 253 F.3d 960, 966 (7'h Cir.
2001). To the-extent hearsay is admitted without objection, the evidence can be given its
natural weight. - Abbott Industries, Inc. v. Department of Employment Security, 2011
1. App (2d) 100,610 (2™ Dist. 201 1); Sykes v. District of Columbia, 518 F.Supp.2d 261,

49 IDELR 8 (D.D.C. 2007).

103. The trier-of-fact in administrative adjudications generally should accept
uncontradicted factual testimony as true. ‘Crabiree v. lllinois Department of Agriculture,
Division of Agricultural Industry Regulation, 128 111.2d 510, 518 (1989). Thus, for the
‘undersigned to disregard factual testimony, it should be contradicted by positive
testlmony or circumstances, the witness proferring the testimony must be impeached, or
the testimony must be inherently improbable. Bucktown Partners v. Johnson, 119

1. App.3d 346, 351 (1* Dist. 1983).

104.  Admissions by counsel during opening and closing argument may be treated as
judicial admissions and may be treated as binding on the party making the admxssmns
Lowe v. Kang, 178 1. App.3d 772, 776 (1988).

105 Inferenccs are conclusmns of fact denved from the ev1dent1ary facts mtr ced at

25 814 815 (1990)(Scaha, 3} dlssentmg) The inferences must be drawmfrom‘fééts
through a process of logical reasoning. Id. - Thus, the hearing officer must draw an
accurate and log;cal bndge between the ev1dence and result. Frobes 2 Barnhart 467

106. ~ Expert opinions are admissible if the experts are considered quahfied under a
relaxe(i standard smnlar to the Dauberr standard used in the federal courts quha v

( , mferentlal proccss by which an expert reaches Ins/her conclus ns must
"'f'fully\explamed Zamecmk v. Ina’zan Prairie School Dzstrtct No 204 e

' plamed in the record) Mid- State Ferttlzzer Co v. Exchange Natzo% of
C’hzc,, go, 833 F.2d 1333, 1339-1340 (7™ Cir. 1989)(in litigation, expert opinions must ~~be
grounded in facts and inferred from a process of logical reasoning). :

107 In determining whether an expert is qualified on a specific subject matter,
aducatmn experience, or other training can provide the appropriate qualifications for an

17



it 990) and United States v,
dis ‘;v Scheﬁ@ls 191

where the é){pext e%presses hi er o L s V. l,Ill App.: 3d 779 785
' (1 990 It is net neoessary to wensed in Illmons in a ﬁeld of expertlse to provxde expert_

Scheﬁ‘els 191 III App 3d 779, 786 (1990) Kinsey v. Kolberk 103 L App 3d 933 953
(1982)

,108 Hearmg ofﬁcers are. entltled to and oﬁen need to make credlblhty ﬁndmgs

18



110. - Although the School District must comply with the procedural requirements of
IDEA, hearing officers can only enter an order against the District if the procedural
inadequacies: (l) lmpeded the Student’s right to a free appropriate public education; or
(2) denied the student some educational benefit; or (3) significantly 1mpcded the parents’

ability to participate in the decisionmaking process regarding the provision of a free
appropriate public education. 20 U.S.C.A. 1415(H)(E)(ii)(I-111).

Stand ards( 'for Determmm Whether the District Complied with the Law in
Evaluating the

111. The District has the responsxblhty to conduct a full and individual initial
evaluation in accordance with pertinent regulations before the provision of speclal
education and related services. 34 CFR 300.301(a). The District has the burden of
showing ”that its evaluation was “appropriate.” Board of Education of Murphysboro
Commumty Unit School District No. 186 v. lllinois State Board of Education, 41 F.3d
1162, 1167, 1169 (7" Cir. 1994). An appropriate evaluation is one which complies with
the pertinent federal and state regulations. Krista P. v. Manhattan School District, 255
F.Supp.2d 873, 887 (N.D.IlL. 2003)(federal and state regulations “provide the minimum
requirements fgxezan.evaluation”).

H2. An evaluation must assess a student in all areas related to the suspected dlsablllty,
34 CFR 300.304(c )(4); and be sufﬁclently comprehensive to identify all of the Student’s
spec1a1 education and related services needs, whether or not linked to the disability
category(les) in which the child has been classified. 34 CFR 300. 304(c )(6)-

113.  The District’s evaluation must be “comprehensive” to be appropriate. 34 CFR
300. 304((: )(6) ThlS means that the District must evaluatc (1) all areas of disability or

specml educa ion and related setvices. 34 CFR 300. 305(a)(2)(1)(A) As part of
determmmg the nature and extent of the spccxal education services and reiatcd semces a

llstnct ’faﬂed to properly evaluate Student by not determmmg the extent of the: dls
Secuon 504 evaluatmn standards are essenually the same as evaluanon standards 1

, and provxde Student with special education and related services. 34 CFR 300 ‘)(2).
The District must conduct assessments: necessary to ‘allow the IEP Team
detenmne the content of Student’s IEP. 34 CFR 300.304(b)(1)(ii), 304(11)(7)

114. Inevaluating a student, the dxstrlct must also consider: (1) the present needs of the
 child; (2) whether the child needs special cducation and related services; and (3) whett er
any mo fications or accommodations are required. 34 CFR 300. 305(a)(2)(1)(B)(1m1v);, .

19



;o determme wﬁether the’ ‘chﬂd hasa dlsablhty and
e present levels of academlc achlevement and related

¢ entltled to makc a ﬁndmg agamst the D1s'mct only 1f the
eded the Student s right to a free appropnate pubhc

D); Capistrano Umf ed ! haal Dmtrzct 108 LRP 4049'0 at 29 (Cal Staté Educational
Agency, 2008).

120. = Under IDEA, 'th/ School Dlstnct has an cbhgatmn tq educate Student to the

greatest extent appropriate with his nondisabled peers. 20 U.S.CA. 1412(3)(5)(A),
Board of Education of TOWnsth District No. 211 v. Ross, 486 F.3d 267, 277 % Cin
2007). Placements which require “special classes; separate schooling, or other removal

20




of children with disabilities from the regular educational environment may ocour only
when the nature or severity of the disability of a child is such that education in regular
classes with the use of supplementary aids and services cannot be achieved
satisfactorily.” Id :

121.  Every school district is required to have a continuum of placements available to
mainstream every special education eligible student to the greatest extent possible. 34
CFR 300.115(a). However, every school district does not need to have every conceivable
combination of rooms, class sizes, and facilities to accommodate every possible
methodology for providing special education and related services in-order to comply with
the regulation. Hough v. Indiana Board of Special Education Appeals, 50 IDELR 131
(N.D. Ind. 2008).

122.  The Seventh Circuit has ‘declined to adopt any sort of multi-factor test for
assessing whether a child must remain in a regular school. Ross, supra, See also Beth B.
v. Van Clay, 282 F.3d 493, 499 (7" Cir. 2002). The ultimate question is whether the
education in the conventlonal school was satlsfactory, and, if not, whether reasonable
measures would have made it so. /d.

123.  Indetermining whether Student is rcccxvmg «a satisfactory education, some factors
which the undersigned will use to evaluate the placement in this case are: (1) whether a
segregated placement is supenor and if so, whether the services which make the
segregated placement superior can be replicated i in the classroom, Board of Educatzon of
Township No. 211 v. Michael R. , 2005 WL 2008919 (N.D. Iil. 2005) mtmg Roncker v.

Walter, 700 F.2d 1058 (6™ Cir. 1983) affirmed 486 F.3d 267 (7" Cir. 2007); (2) whether
there are educatmnal benefits to mainstreaming, Michael R. supra, citing . Sacramento v.

Rachel H. by Holland, 14 F.3d 1398 (9™ Cir. 1994); (3) whether there are non—academlc
benefits to mainstreaming, Id.; (4) cost to the school district of mamstreammg, Z S

School District of the Wzsconsm Dells, 295'F.3d at 672; (5) disruptive effects on other
students, Alex R. v. Forrestville Community Unit School District, supra.

124 In general hearmg officers should defer to:the district on issues of methodology

student with an educatlonal benefit. Lachman v. Mlinois State Board of Educa!z: L
E 2d 290 297 (7 Cir. 1988) Moreover when a district’s decision as to least resmctzvc

(to the extent necessary for the District to implement its educatlonal ‘meth
Lachman v. lllinois State Board of Education, supra —as long as the District oonmdered
methodologies based upon less restrictive placements. Beth B. v. Van Clay, 282 F.3d 493
(7" Cir. 2002).

125. - Relatedly, in determining whether a methodology is reasonable, the Seventh
Circuit has held that a school district is entitled to determine what rcasonabic
- methodology would be “most appropriate” in educating a student. Lachman v. A 10is
State Board of Education, 852 F.2d 290, 297 (7™ Cir. 1988). However, the Seventh
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the studcnt would have to be placed in a more segregated
placcment) or rather @) most appropriate” means that, if the District’s decision to
provide more than “the floor of educational opportunity” (“FAPE”) to a student would
necessarily lead to a more segrepated placement, the District’s discretion is limited to
being able to choose amnng reasonable options designed to provide a disabled student the
floor of educational opportumty required by IDEA (FAPE).

126. A school district must take intermediate steps whenever appropriate in partially
mamstreammg ‘a student. Oberti v. Board of Educatzon of the ‘Borough of Clementon
School District, 995 F.2d 1204, 19 IDELR 908 (3™ Cir. 1993). The amount of time
mtegrated in the regular classroom depends on the umque needs and strengths of each
student ld

127 A District must develop an IEP which is reasonably calculated to prov1dc the
student with an edﬁ’c’étmnal beneﬁt Alex R v. Forrestwlle Commumty Unit Sch@ol
sttrzct No. 221 375 F3d 603 41 I

desxgned the IEP as e 1 heari j(fﬁcer determmes whether the. Dnstnct provxded an IEP
reasonably caiculated to provide an educational benefit. School District of the Wisconsin
Dellsv. Z.S., 295 F.3d 671, 37 IDELR 34 (7" Cir. 2002).

128. A student’s fallure to make progress does not necessanly mean that an [EP is
inappropriate. Shroll v. Board of Education of Champazgn Commumty Unit School
Districi No. 4, 48 IDELR 155 (c D. 111 2007).

129. In determining whether an IEP provides FAPE,; the District must develop an IEP
reasonably calculated to prowdé“an educational benefit as ¢ by the standards of the
state educational agency. 20 US.CA. 1401(9); Wznke!man v. Parma City School
District, 550 U.S. 516 (2007).

130. Moreover, the IEP. must comply with the requirements set forth in 20 U.S.C.A.
1414(d) in order to provide FAPE. 20 U.S.C.A. 1401(9). Section 1414(d) requires
measurable goals designed to meet the child’s educational needs that result from the
student’s disability. Sarah D. v. Board of Education of Aptakisic-Tripp Community
Consolidated School District No. 102, 642 F. Supp 2d 804, 52 IDELR 281 (N.D. 1L
2009). Thus, in order to provide substantive FAPE, an IEP must respond to all
significant facets of a student’s disability, both academic and behavioral. Alex R, supra;
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Sarah D., supra. Students must also be prepared for a transition to adulthood and be
prepared for employment and independent living. 20 U.S.C.A. 1414(d).

131.. Put another way, the concept of FAPE is not limited to whether a student is
succeeding academically. Mary P. v. Hinois State Board of Education, 919 F.Supp.
1173, 1179-1181 (N.D. 111. 1996). Rather, the concept of FAPE must be viewed through:
(1) state standards and definitions of education, See L.I v. Maine School Administrative
District No. 55,480 F.3d 1, 47 IDELR 121 (1% Cir: 2007) for an extensive discussion on
how state standards affect the definition of “educational performance” for purposes of
federal law; and (2) the requirements that an [EP prepare a student for transition to
postsccondary employment and independent living.

132.  Illinois requires all school districts to teach students to manage emotions and
behavior for both academic and life success. 405 ILCS 49/5, 15; IHO Ex. #3. Students
must be taught: social and interaction skills; how to manage emotions: and behavior; how
to develop self-awareness and self-management skills; how to use social awareness and
interpersonal skills to establish and maintain positive relationships; to develop skills to
prevent, manage, and resolve conflicts in constructive ways; to consider ethical, safety,
and societal factors in making decisions.

133. A District must'address all of a student’s unique social-emotional needs like low
self-esteem, anxiety, lack ‘of trust, and depression with specific goals and short term
objectives/benchmarks. Sarah D., supra; Los Angeles Unified School District, 39 IDELR
257 (Cal. SEA 2003). A District must have goals which directly address a child’s unique
needs and feelings/behaviors. Jd.

Standards fo’\nixwrlf)‘,é'terminin  Whether an IEP is Being Properly Im lenigpted

134, Courts differ on the standard for determining whether the breach of a provision of
an IEP is violation of IDEA. Some courts hold that a failure to implement the
reqmrements of an IEP 1s a proccdural vxolatmn of IDEA Edwm K v; Jacirson, 2002

educauonai Opportumty required by the statute) See e.g. Van Duyn v, Baker School
District 5J, 502 F.3d 811, 819 (9™ Cir. 2007). Relying upon a since rescmded regulatlon :
the Seventh Circuit also noted in dicta that the school district must also act in .good faith
to achieve the goals and objectives of the student’s IEP. Alex R. v. Forrestvzlle District
No. 221, 375 F.3d 603, 41 IDELR 146 (7" Cir. 2004).
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",John M v, Board of
02 F.3d 708, 715 (7® Cir.
Tplacement from the four

AAAAAA

beneﬁt as deﬁned by the terms of the IEP Lachman ». Illm@ ate Baard of Educatwn
852 F.2d 290, 297 (7" Cir. 1988). Moreover, the School Jistrict personnel must be
given latitude in exercising where and how to implement modifications and
accommodations. Belvidere Commumty Unit School District No. 100, 108 LRP 32811
oL SEA 2008).

37 Bteaches in im; ,,mcntatlon of the [EP do not constitute a change of placement
under IDEA Van Duyn 502 F.3dat 819.

Miscellaneous Legal Conclusions

vely resolves all issues fairly
s terms. Vole, Inc. v.

Kébzn 71 v. Elmhursr Con; wnity School District No
i om)

dlsturbed students ﬁ'om
205 34 IDELR 202, (N

140. Whena Dlsmct;d “‘)s not dehver EAPE, because it is constrained by stay-put, the
- District does not violate IDEA. M. M V. Speczal School District No. 1, 512 F.3d 455, 49
IDELR 61 (8™ Cir. 2008).

141.  Similarly, a mesdxatmn agxeement is binding on the school district and parent(s)
and enforceable in court. 34 ‘C ; R 300 506.

. The District must use. quahﬁed per‘
servwes for Student’. 34 CF

el&to pmwde counselmg and social work
; ications are determined by state
~~»:34 CFR 300 156(a,b) In Illinois, social work
ned to provide counselmg (including a
certified counselc}r) 23 Ill Admm Code 226 8 (G); 105 ILCS 5/14-1.09.2
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143. - Under some circumstances, courts have applicd a “snapshot tole” wherein
hearing officers restrict their review to the facts that the IEP Team knew or could have
known at the time the proposed IEP was initially crafted.  Post-IEP design evidence is
only relevant under this line of cases to determine whether the original IEP was
reasonably calculated to afford some educational benefit. See e.g, Furhmann v. East
Hanover Board of Education, 992 F. 2d 1031, 19 IDELR 1065 (3" Cir. 1993)( Opinion of
the Court).

144.  Other judges have opined that the snapshot rule should not apply to
determinations of prospective placements because the most important - factor - in
determining a prospective placement of a child is the welfare of the child. For this
purpose, post-IEP design evidence is highly relevant and the snapshot rule is
mappropnate See e.g. Furhmann v. East Hanover Board of Education, 992 F.2d 1031,
19 IDELR 1065 (3" Cir. 1993) (Hutchinson, concurring and dissenting).

145, As discussed above, hearing officers in [llinois have significant abilities to obtain
'mdependent evaluatlons and addltm'”““'“ evndence after a due process complamt has been

LLLLLL

Moreover the School Code places a burden on’ all school dlstncts ina hearmg to prescnt
evidence that Student’s current placement is appropriate. 105 ILCS 5/14-8.02a(g-55).
This suggests that Illinois state law: allows for or mandates a proceeding which designs an
appropriate prospectlve placement for the child as envisioned by Judge Hutchinson’s
dissent. Illinois is, under the principles of cooperative federalism, allowed to de31gn
education laws to protect a disabled child’s welfare to a greater extent than IDEA.

146. Finally, a hearing officer is required to determine a remedy in a given case based
upon equitable factors including the conduct of the parties prior to and during the due
process hearing proceedings: Branham v: the Government of the District of Columbia,

427 F.3d 7, 44 IDELR 149 (D.C. Cir. 2005); Reid v. District of Columbia, 401 F.3d 516,

43 IDELR 32 (D.C. Cir, 2005). The doctrines of waiver and estoppel are clearly
equitable concepts which courts and hearing officers can use to evaluate the conduct of
parties. National R.R. Corp. v. Morgan, 506 U.S. 101, 121 (2002). Such doctrines can
clearly affect the rights and defenses of parties and the relief to be provided. Id

147.  Compensatory education is an equitable remedy hearing officers can award to
parents and students. The purpose of compensatory education -is to replac"“ 8
ional opportunity. Board of Educatton of Oak Park, District 200 v. Illi

f Education, 79 F.3d 654 (7" Cir. 1996). Compensatory educatmn, if arded :
should compensate Student for the District’s failure to provide FAPE. Petrina W. v.
Chicago Public School District 299, 53 IDELR 299 (N.D. Ill. 2009); See also Branham v.
the Government of the District of Columbia, 427 F.3d 7, 44 IDELR 149 (D.C. Cir. 2005);
Reidv. District of Columbia, 401 F.3d 516, 43 IDELR 32 (D.C. Cir. 2005).

148, An order for a private service provider to provide compensatory educatmn
services is proper if such an award is more likely to compensate a student for a dlstnct’
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\PE. Draper v.“,,Atldﬁt&':‘lndépgndeht School System, 518 F.3d 1275

149. The undersxgn finds that the parties waived any nght to any snapshot rule for
evaluations ot proposed IEPs which were considered by the IEP Team prior to hcanng

150.  The issues di d below were set forth in the complaint despite changes in
placement after the complaint was filed. ,

itin a 1 1 classroom
nt was unable to

IDEA in any ay.

152.  The undermgned fi

apeutic programs of R or W are matters of
: ocwl—emotxonal needs The methodologlcal choice i 1s

clésérddm with \»if)artial
e options did not provide

replicated in the
issToom because of

with FAPE

* Contrary to Parent's arg  District does not need to attempt every conceivable intervention before
attempting a more restrict lac ment. Rather, the stmct can reasonably determine what methodologies
are likely to provide Student with FAPE as discussed in the conclusions of law, above.
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e. ‘Student cannot be satisfactorily educated in a general classroom or a 1:1
classroom in the area of social-emotional development, and that immersion therapy
approach of G or Y is a reasonable methodological choice to provide Student
with FAPE in the area of social-emotional development.

f. Student is disruptive to his classmates and harms their learning experience on a
regular basis.

g. The undersigned therefore finds that a therapeutic day school placement (like
those described at Uil and GNP is the least restrictive way to provide Student with a
satisfactory education using the District’s preferred reasonable methodology.

153, The undersigned finds that:

a. The District properly implemented the VM BIP (with one exception);

b. The District used a reasonable methodology to provide Student with social

skills training as discussed above.

¢. The District used a reasonable methodology to provide Student with
counseling. Moreover, the District used a qualified person in Wlto provide the
counseling in question.

.-d. The District used behavioral contracts and a points system/modified Boystown
program as envisioned by the VM BIP.
~ e. The District attempted to provide therapy through a social worker but Student
refused. The District was unable to implement the therapy through no fault of its own.

f. " The District had no authority to unilaterally change Student’s schedule as it
was bound by a mediation agreement and by the stay-put. This can therefore not be a
violation of implementation of the IEP.

g. The District trained its teachers to implement the VM BIP.

h. The District did not communicate ‘with Student’s Parent on-a regular basis.
However, for the reasons set forth above, the undersigned finds that communication with
Parent would have been difficult and ineffective. Therefore, the undersigned finds this to
be a harmless procedural error.

i. The 1:1 placement in the rooms toured by the undersigned was not a vxolanon
of the implementation of the IEP. Moreover, even if there were some violation of
implementation, the mediation agreement and stay-put prevented the District from
changing the situation, and thus any claim against the District on this basis is barred.

154.  The undersigned finds that:

a. The 1:1 placement was not a design flaw of the IEP, and in any regard, the
District was bound to and/or entitled to implement the 1:1 placement because of the
mediation agreement and the stay-put. The District complied with the continuum’ of
placements by creating the 1:1 self contained classroom. That other classrooms i m other
districts might be more appropriate is a matter of methodology within the reasonable
dlscretmn of the District in determining how to allocate scarce resources. Moreov:
issue in this District was not lack of placements but lack of other students with similar
disabilities.

b. The lack of therapy was a matter of methodology. The District’s choice not to
provide therapy was reasonable because Student turned down therapeutic and counseling

‘services on a regular basis making therapy largely useless.
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. The District did fail to propose or implement proper goals in relation to
nt’s dlsabzhty in the areas of self esteem iety, sadness, and trust with authority

10 prowde FAPE

‘ ogy because of the

medxatwn agreement and the stay—put “Thie District should not be held liable because of
these two. circumstances..

155 The undermgn ﬁnds that 1t is more llkely than notkthat w1th proper goals

placement and set

proper goals and

mformatlon as to Stude

i uld have provided Student mu
finds that 104 weekly sessions of 60 minutes each by Student s
likely to compensate Student for the failure to properly design

: :propesed and a

157. The Parent has not
has met its burden as to.

VL Order

158 For this schoo - (fro 12) the District shall place
t may be in\GlEN or

t shall place Student in a

159. The District may maintain the therapeutic day school placement for the next
school year as well (the 2012—2013 school ycar) Student may retum to the District’s

Therapeuuc Day School agree

160. The District shall begin efforts to place Student in a therapeunc day school
placement as soon as practicable and, at the lastest, within 10 days of receiving this order.

161. . Within thirty days of Student being placed in a therapeutic day school, the IEP

Team will meet along with members of the therapeutic day school staff. The IEP Team
shall draft goals and short term objectives and bench marks designed to address Student’s
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needs in self esteem, anxiety, trust with authority figures, and sadness/depression. Y
WS shall also take part in the meeting ‘and the District shall pay M his

regular hourly rate to attend this IEP meetmg U sholl attend so as to

coordinate his compensatory education services with the social work and therapeutlc

services with the revised IEP at the revised placement. The IEP Team shall also revise

Student’s current IEP in any other way necessary to accommodate the therapeutic day

school placement.

162.  Within thirty days of receipt of this order, the District shall coordinate with U
- to compensate R for 104 weekly one hour sessions of social work
services awarded to Student as compensatory education. The District shall compensate
for the social work services in a way which is acceptable to (NS
except that QEEEEEREshall not be paid more than $150.00 per hour for his social work
services to Student.

163.  The District shall provide proof of compliance with this order to the Tilinois State
Board of Education, Compliance Division, by April 30, 2012.

140. All of Student and Parent’s other requests are denied. The District need take no
further action in regard to Student and Parent’s other requests made in the due process
complaint.

VII. _Right to Request Clarification

164. Section 14-8.02a(h) of the School Code, allows the hearing officer to retain
jurisdiction after the issuance of the decision for the sole purpose of considering a request
for clarification. A request for clarification shall specify the portions of the decision for
which clarification is sought and a copy of the request shall be mailed to the other parties
and to the lllinois State Board of Education. The request shall operate to stay the
1mplementatlon of those portions of the decision for which clarification is sought. I shall
issue a clarification of the specific portion of the decision or issue a partial or full denial
of the request in writing within ten days of receipt of the request and mail copies to all
parties to whom the decision was mailed.

VIL _Finality of Decision
165.  This decision shall be binding upon all parties.
IX. __Right to File Civil Action

166. - Any party to this hearing aggrieved by the final decision has the right to
commence a civil action with respect to the issues presented in the hearing. Pursuant to
105 ILCS 5/14-8.02a(I) that civil action shall be brought in any court of competent
jurisdiction within 120 days after this decision was mailed.
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~ Joseph P. Selbka
53 W. Jackson, 956
;Chlcago ’ IL 60604

/S osegh P Selbka

- Joseph P. Selbka Impamai Due Process Hearing Officer

Date: Febmary 27,2012
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CERTIFICATE OF SERVICE

TO: SR
Illinois State Board of Education
100 North First Street

Springfield, IL 62777-0001

=

N R MGG 3
g 3

The above stated parties have been served a copy of the HEARING ORDER AND
DECISION Via certified mail, return receipt requested.

/S Joseph P. Selbka 2/27/2012
Joseph P. Selbka Date
The Hearing Officer
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