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Date of Written Request: 08/21/2009
Date of Pre-hearing Conf: 10/16/2009

Date of Hearing: 01/04/2010 to 1/6/2010 12:00:00 AM
Date of Decision:

Summary of Decision

The Parents filed a due process complaint alleging that the District that it failed to provide their son, a student
with with appropriate educational services, including an appropriate placement, a current behavior
intervention plan, and an appropriate IEP. The Parents also alleged that the District failed to utilize appropriate
research-based teaching methodologies and failed to appropriately train staff to address the student’s needs.
The Hearing found for the Parents on each of these issues, but also ruled that the Student’s current educational
program, using discrete trial training, is appropriate. The Hearing Officer also found in favor of the District on
issues relating to ESY and assistive technology, and denied the Parents’ request for a trauma evaluation for
their son at District expense.
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ILLINOIS STATE BOARD OF EDUCATION
SPECIAL EDUCATION DUE PROCESS HEARING

IN THE MATTER OF

|.<

ISBE CASE NO. 2010-0040

Kristine Anderson
Impartial Due Process
Hearing Officer

N’ S N N e’

DECISION AND ORDER

This matter comes before me pursuant to the due process hearing request of the parents, Mr. and Mrs.-on
behalf of their son,, > The family is represented by of il R 1'hc District
is represented by o fil ) . [ have jurisdiction to decide this matter pursuant to
105 ILCS 5/14-8.02(a) et. seq., and 23 1llinois Administrative Code §§226.600 et. seq.

PROCEDURAL HISTORY

The Parents filed a due process complaint against the District on behalf of their son, -’ on August 21,
2009. The parties participated in mediation on September 14, 2009. The mediation was unsuccessful. A pre-
hearing conference in this matter was held on October 16, 2009. The hearing took place on November 3-6,
2009. The parties were unable to complete the hearing during that time as planned, and agreed to resume the
hearing on January 4-6, 2010. These were the first dates that everyone was available. The hearing concluded
on January 6. | issued my decision on January 25, 2010.

Issues Presented:

The family alleges that the District violated the Student’s right to a free appropriate public education in the
following ways.

1. Failure to conduct a functional behavior analysis and develop an appropriate behavior intervention
plan.

Al Failure to use scientifically based methodology.

3. Failure to provide -with an appropriate placement.

4. Failure to have an IEP in place for the beginning of the 2009-2010 school year.

5. Failure to provide sufficient ESY services.

6. Failure to address"s assistive technology needs.

https://secl.isbe.net/SEDS/DueProcess/DPDocPrintView.aspx?Dest=0&Filepath=§§imag... 10/28/2010



Case Number: Page 3 of 25

7. Failure to provide dn appropriate [EP.

8. Failure to adequately train staff working with -

9. Failure to complete an agreed upon independent psychological evaluation.
10. Failure to address ‘s social-emotional issues.

1. Failure to provide {Jff§a FAPE,

Relief Requested:

The family requests the following remedies:

1. 40 hours per week combined school/home ABA program supervised by Behavior Solutions or a
similarly qualified board certified behavior analyst for a full year, including ESY 2010.

2. Reimbursement for ESY 2009 ABA training and therapy.
3. Trauma evaluation by a qualified evaluator
4, Independent Assistive Technology Evaluation
5. Two years of compensatory services
0. Reimbursement for Dr. Daniels’ evaluation
STATEMENT OF FACTS

I is an 11 ycar old Sth grader in the § . He was diagnosed with il at an carly
age, and began receiving special education services from the District when he was in pre-school. _Lhe cvents
that gave rise to the Parents’ due process complaint began during the 2005-06 school year when was a
student in Ms._sﬁ class. At some point during the year;_,_. began to exhibit severe anxiety that

cauied him cry, scream, and cover his ears in response to loud noises.  (3/22/06 IEP, C571, Ex 8) Mrs. W,

mother, testified that the Parents also observed behaviors at home that were troubling. In latc 2005. the
arents sought help from [l ' R 2 d § co-directors o ’
Institute. (Jones-Bock CV, J9, Ex 7; Michalak CV, J21, Ex 20) | and testitied about
their efforts to assist the family and school staff as the team sought10 address {ijijiiijjearning nceds. Both have
extensive experience in educating children withﬁ and 1 found them to be knowledgeable and credible
witnesses.

According toP she and@ iding assistance to the family in February 2006.
Besides providing assistance at home nd%communicated regularly with District stalt, offering
suggestions about teaching materials and methods that might be effective with j They also participated in
most o IEP meetings during the period at issue. They conducted training sessions for District statf and
the family in such areas as discrete trial training and PECS. ﬂtestiﬁed, however, that she has never
observed staff implementing either of those teaching methodologies, or the TEACCH method with [

lassroom,_observehinﬁ% classroom in
early 2006. rovided the [EP team with a written summary of her observations. (3/06 Points for
Discussion, J106, Ex 9) In it, she concluded that had developed a fear regarding a disruptive classmate.
which likely had impacted him emotionally, behaviorally and academically. For that rcason,‘tresscd that
the team needed to recognize and addre fear. included possible solutions for the team to
consider, such as temporarily placing in a regular education class, or providing one-on-one instruction in

To gain insight into his anxiety in the §
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an alternate environment until he could be reintegrated back into theﬁ class. (Id.)

It’s unclear what steps the team took to address- anxiety and behavior during the 2005-06 schoo! year. In
the fall of 2006, however, the team conducted a functional assessment that specifically focused on
behavior of covering his ears. (10/8/06 Functional Assessment, C495, Ex 12) The FBA confirmed that
exhibited the behavior when certain students in the ¢ class were noisy or disruptive. (/d.) Notably,
also exhibited the target behavior when he was presented with an unwanted request or when a difficult task
caused him to become frustrated. (Jd. at C496) The team created a behavior intervention plan to address the

inappropriate behavior. (11/6/06 BIP, C490, Ex 13) It recommended several responses loi ear covering,
including encouraging §if§ to express his frustration through words or expressions. It also recommended that

be allowed to walk around, leave his seat, or leave the room to help reduce his stress. (/d. at C498)

By January,‘anxiety in the classroom had not decreased, and the team agreed to temporarily place
him in a regular second grade classroom (with an aid) for the entire school day. (See 1/8/07 IEP, C428, 447,
Ex 121) The team agreed to review his placement at the end of the third quarter. In the meantime. Ms. Walker
provided services to %)n a consult basis. (/d. at C447)

The 2007-08 School Year

On May 15, 2007, the team met to write an IEP for giilihat was to be in effect for the 2007-08 school year.
This is the first [EP at issue in this case. Attendees included the Parents, r a third
grade regular education teacher, { speech and language therapist,

. ' pecial Services Coordinator, an occupational therapist, { SlJIIIR o schoo!

psychologist, as well as Dr. Bock from IATTAP, and her colleague, Ms. Michalak. (5/17/07 IEP, C403. Ex
lO)#testiﬁed about the IEP. She also testified about performance in her classroom during
the school year. | found her to be a credible witness.

First, the IEP includes written comments concerping {iffls strengths, level of academic
performance and social emotional status. With respect toi social emotional status, the [LP makes clear
thatﬂl anxiety had decreased to the point where he was able to attend NSl @Ellc'ss for the
whole morning, and that he no longer covered his ears. Unfortunately, that behavior had apparently been
replaced by an unwillingness to complete work. (/d,,at C405) Despite this new behavior, the team chose not to
complete a new fiynctional assessment to address it.  Rather, 1‘ testified that she simply
menleé 2006 BIP to address to his unwillingness to complete work. Since the 2006 BIP allowed
ao remove himself from situations that were upsetting to him, applying that strategy to address
avoidance of work may have had the unintended consequence of reinforcing the behavior.

In descrlbmga then current academic performance, “reported that iwas using level 1 of'the
Edmark reading series with some success. (Id. at C405) His sight vocabulary in May, 2007 included number
words, days of the week, months, colors and some basic sight words. He was using Touch Math addition,
money and time, _He copied his schedule every morning, and also copied his spelling words (from a modificd
2nd grade list). Iso was participating in the 2nd grade cursive program. His second grade science and
social studies were modified. (/d. at 405)

In deciding placement, Wined concerned about - anxiety in the a class. Thus, they

agreed that g should attend regular 3rd grade class for approximately fifty percent of his day.
He was to receive science and spelling instruction in the regular class, and would attend lunch, P.E ., reces:

media cente 1d art with the class. (Jd. at C 419) as to have an individual aid in}
was to provide with consultative assistance.

class, and
The team also agreed that ‘1ould attend

class for 450 minutes per week -- 90 minutes a day -
- to receive instruction in the core academic areas gf math, reading, and language arts. They wrote 1P goals
and benchmarks for each of those areas. In math, as to increase his math skills to a first gradc level
using the Touch Math program. (Id. at C409) The benchmarks specifically targeted single factor subtraction
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and single factor mixed problems telling time to the hour, half hour, quarter hour and five minute intervals.
The reading goal also was to in¢ skills to a first grade level by using the Edmark beginning serics.

A reading benchmark ired complete Edmark comprehension worksheets. Other reading
benchmarks required §gl§to write personal information, such as his name, address and phone numbeg, and
independently write his daily schedule. (Id. C410) A separate goal for writing generally stated that i will
increase his writing skills.” The benchmarks required ﬁ,to write sentences using a 4 square visual, capitalize
sentences and names, use ending punctuation, and independently compile 4 sentences into a paragraph. (/d. at
C416)

The May 15th IEP also specified that ‘was to receive 60 minutes per week of speech and language therapy
and 30 mpw of occupational therapy. There are several speech and language goals and an occupational therapy
goal. (Id at C411-15) 5)

The team agreed that‘was eligible to receive ESY services, but that the Parents were providing the summer
programmmg at their request. (/d. at C422) Testimony from nfirmed that the Parents enrolled #Jil§
in a summer camp for students run by and {

Consistent with his 1EP, testified that she provided ﬁwith approximately 90 minutes per day of
instruction as specitied by his [EP. To that end, she was asked about her teaching techniques and training in
methodologies. _responded that she has attended several seminars and workshops to familiarize
herself with the PECS teaching methodology, as well as Handwriting Without Tears, and Neuronet. In
addition, has read about the TEACCH method, but has not received training. She believes hgaglass is
organized in a way that is consistent with TEACCH principles. She further noted that‘< and

provided her with traiging in classroom organization techniques, and data collection. During the
time thatﬁwas in her class, “had received any training in applied behavior analysis (ABA).
Significantly, though Walker had received some trajgipg in autism methodologies, she made clear that she did
not rely on any particular technique when teaching . Nor did she follow establigl ;otocol when
utilizing teaching methodologies like PECS or the Edmark reading seri lnstead,%testiﬂed that it was
her practice to adapt programs in ways she believed were beneficial toB and her other students.

B ; apxiety remained a concern. As early as September. for

had begun exhibiting anxiety again. (9/17/07 51 email
g sc mail to & in which zhoed

concerns. (9/25/07 Parent Email to i fand G207, Ex 128) Specifically,

d a field trip in which “screamed his head off,” and had to be taken back to school. Significantly,
believed that outburst was attributable to the school’s failure to use social stories to prepare
him for new experiences and transitions. (/d.) She repeated her frustration in an email sent the following day,
after school staff asked her to create a social story for an upcomW Rather than agreeing to write the

social story, she noted that she inte 0 go to school to teach how to write social stories.
(9/26/07 Parent email to G208, Ex 129)

While ' apparently exhibited less anxicty in_th r classroom, the evidenge jndicated that he didn’t
benefit academically from hjs placement in class. Indeed, S8 I Confirmed that the

placement was not meeting s needs in an email to Ms. Michalak. #

[ feel as if [ am doing ‘ a great injustice in many ways this year. This third grade clags, number aside,
is all consuming!....I don’t think we have steigd up the ac s, and | have met with m

only once since school started. (10/8/07 email to 8 G209, Ex 32)

i ean] | academic ins ion time was therefore limited to the 90 minutes per d ' that he received
from . As noted in s IEP, however, i was expected to dddxess *s needs in the
core academic areas of reading, math and writing within that time frame. hallenges weg ¢

greater by the District’s failure to provide her with the materials she needed. Specnﬂcally, though#  IEP
specifies that the Touch Math program was to be used (Ex 10 at C409), _testlf'ed that she didn’t receive
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the Touch Math subtraction materials until halfway through the school year. She also testified that the Parents
provided her with Touch Math money. ﬁrtestimony was confirmed byﬁ Indeed,

recalled that she was prompted to try and locate Touch Math subtraction after she realized that was being
given the same addition worksheets over and over again. (See 11/14/07 Parent email to Nelson, G-227, Ex 46)
(requesting help from ﬁ in locating Touch Math materials)

to q family began working with & an ABA consultant, in the fall of 2007.

observed t school and prepared a report of her observations that she subsequently shared yith
IEP team. ( 4/10/08 Observation Report, Dist. p. 1057, Ex 114) On the day of her observation did
not exhibit any heightened anxiety or notable behavior problems. did observe, however, that ﬁrs
frequently off task, and often failed to respond during lessons. She recommended that would benefit from
a teaching approach that focused on antecedents, behaviors and consequences, the “ABC” approach. Similarly,

Iso stressed the importance of finding effective reinforcers for il and using them ﬁequentl) (/d. at
1062-63) Notably, i also stressed that! teacher, aids and speech therapist were all “very intercsted”
in learning ABA approaches to tcaching L (/d. at 1037)

Ac

, a program director at 4 NN Jic, aiso conducted an observation of She
prepared a report of her observation that included a number ofspecn‘rc recommendations and 1dcas for staft.
(5/22/08 Observation Report, B1, Ex 39) testificd about her report and recommendations,
and | found her testimony to be helpful. In particular, like b observed that it was difficult to keep
engaged in activities. She recommended providing more ivators of high interest throughout the day.
also recommended collecting data to better identify needs, teaching similar concepts -- like using
the voice chart -- in all places, and using the computer for activities in reading and math. She also suggested
that the team consider using the social worker for support and guidance in building social skills. (/d. at
B4-5)

When asked about the teaching methodologies that she observed, testificd that she observed the use
of Neuronet, a sensory diet, and written prompts. She also saw choices being offered lo'. While she
observed PECS, she conceded it was not being used as intended. She agreed, however, that Neuronct is not a
scientifically based method of instruction, nor is offering choices. Finally, “ agreed that- needs
interventions at home as well as at school.

o The May 28,2008 IEP

The team met on May 28, 2008 to revrcw progress and to wrlte an ]FP for the next year. Smce

was agmg out of class mdmg an ap ro nificant issu
Partigipants in the meeting mclu ed the Parents -
ﬂthe Parents’ ABA consultant, and who was a resource room teacher at school. and

who, as it turncd out, becam special education teacher in 2008-09. (5/28/08 1EP, C380. Ex 14)
In the meeting, the team discussed

then current rformance, sogl nmotional status. as well
as his speech/lagouage performance. (/d. at C382) description ofﬂ academic performance
indicated tha“ had made little, if a rogress in reading, math and writing, as compared to his May 135.
2007 IEP. Specificalily, in . 2008, ontinued to work in the Edmagglevel | reading series, just as he
had a year earlier. Unlike 2007 IEP, the 2008 IEP does specify tha had mastered 91 words. C
description of those sight words, matched the prevrous year’s description. (See Ex. 10 at C405) In math
continued to work on the same skills from the previous IEP -- Touch Math addition, money and time “with
limited success.” (Ex. 14 at 382) Nor was there any discernable progress in his writing skills.

In the regular classroom, the [EP candidly notes that the size of the oom was a “detriment to the teacher
being able to spend more time with > The IEP also states tha had not been a “participating player’
in the third grade classroom, and tha worked in tangent to the rest of the students. (/d. at 382)

With respect to- social emotional status, —reported that- seemed fairly comfortable in
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school during the school year. That statement seems at odds, however, with her observation twt- became

extremely anxious when a particular child in hergagm cried, or when heard young children cry outside of
school. Significantly, Falso reported t! had hit, pu thrown chairs and lifted the table when
these events ha n the positive side oted that expressive lan to be

Mestimony

language from the summer of 2007 to the summer of 2008.

developing and was verbalizin e. observation was consistent wit
that she noticed a “big increase” in

The team also wrote [EP goals fo hat are consisten is unchanged acade
Indeed, the IEP goals are largely the same as the goals in previo P. Like 2007 1EP, for
example, the May 28, 2008 IEP once again includes a reading goal theﬂwill i se his reading to the first
grade level. (Ex.14 at C388) Like the previous year, reading benchmarks requireﬁo write his personal
information and daily schedule. A benchmark aimed at compgehension is different in that it targets sight words
up to the mid-second grade level. A new benchmark requiresﬁ to create words from word families. (/)

erformance levels.

2007 math goal. It specifies that.will increase his math skills to
the first grade level, and the benchm once again focus on single factor subtraction, mixed probiems, and
telling time. A benchmark requiring to identify quantities is new. (/d. at 387) The 2008 writing goal is
likewise identical to 007 goal as are the benchmarks. (/d. at C394) The only difference is a 2007
benchmark requirin to order sentences into a paragraph has been deleted from the 2008 1EP (/d.)

With respect to speech and language,—thought it necessary to continue working of e of the
same skills that she worked on in 2007. She also added several new goals and benchmarks to IEP. (.

at C389-93)

Notably, though the May 2008 IEP continues to target reading, m iting, . special education time
was significantly increased fro 0 to 875 mpw. (Id. at C397) testified that shefaelieved the
increase was necessary so that could get more of what he needed in an autism classroom. continued
to receive w of speech and language and 30 mpw of direct occupational therapy. (Id. at C397) The tcam
agreed thaﬂwas eligible for ESY services, but the IEP makes no mention of the type of services that were

The math goal is nearly identical to

to be provided. Particularly notable is the fact that the team agreed behaviors impeded his learning. yet
did not initiate a functional behavior analysis or create a new behavior intervention plan to address the
behaviors. (/d. at C395)

The parties had not come to a decision about. placement when the May 28th meeting came to a close.
The District had osed three possible placements for the Student, which the Parents were considering. One
proposal was fo to attend a self-contained class for mildly cognitively impaired students at another school
in the district. Another option was a classroom for moderat ognitively impaired students, also at a different
school in the district. A third proposal would have allowed to remain at his home s it would have
placed him in a class of students with emotional and behavioral disorders. According t , the parents
& careful consideration to each of these possible placements and concluded that none were appropriate for

In listening to her testimony concerning the basis for that decision, it was evident that the Parents had
egitimate reasons for questioning the appropriateness of the proposed placements.

rents met with Superintendent

emo, Dist. p. 2389, Ex 177

th ource room teacher at
that would allov\)ﬁ to attend Ms.

of the day for socialization purposes.
willing to accommodate their placement request. (6/18/08

continue discussions about a placement for. (See

testified that thg Paren d heard good things about
school. They asked about a possible placement
resource room for part 0t the day and be mainstreamed for part

subseqyuently confirmed to the Parents that the District was
email to Parents, G231, Ex 178)

The 2008-09 School Year
In August, 2008, met with the Parents and with-o finalize jon abou
placement. According to , who appeared at the hearing, Superintendent nformed her that
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was on her class list. Since she had not met the Student, Frequested an opportunity to work with
nd determine if any revisions might be

for a couple of weeks to familiarize berself with his 1EP,
appropriate. The Parents and agreed. ~§lso testified that assured her that
the District would provide her with additional training in autism.

The IEP team met again on September 8, 2008, after ad had an opportunity to get to knO\\-
(See 9/8/08 1EP, C355, Ex. 49) This [EP is largely unchanged from the May 28th [EP, but there are some
notable differences. Specifically, the team reduced the amount of time tha was to receive special
education services to 700 minutes per week from 875 mpw. (/d. at C356) Of those 700 minutes, was to
receive 113 minutes per day of special education instruction in reading, math and writing. (/d at C373)

In addition, w May 28th IEP specified tha behaviors impeded his learning, his September 8th
IEP states tha rs do not impede his learning. (/d. at C37 he tcam’s determination is at odds
with statements about socnal emotional status, which specify that “gets extremely anxious™ when he

hears children cry, and that, “[h]e has hit, pushed kicked and shoved items in his path when this happens.™ (/d.
at C357) Indeed, school psychologist Trace testified that, had she been at the May 28th mecting when these
behaviors were first discussed, she would recommended that the team complete a new functional behavior

analysis and behavior intervention plan fo
Fi ith respect to- IEP goals, th mber 8th IEP is essentially identical to the May IEP.
i writing benchmarks be made less demanding for L (Id. at

did recommen some of
66) also changed reading curriculum from the Edmark series to Reading Milestones. (/d. at

C357
to Im [EP.
concemm

-on-one Instruction time with

figured her ¢ oom
had

The evidence showed that
testified, for
uction.

was conqcxentl
that she regularly conferred w1th
rearranged her teaching schedule to allow her
feel more at ease in his learning environment,
is own fort-like learning space. For the first quarter,
progressed from what she, rved at the b
Dist. p. 1186, Ex. 63) As described i,

cooperative as the quarter progressed.
he second quarter, however,

E Y,

inal|
SO that“ could have

believed that
ing of the year. (See Special Education Progress Report,
had initially refused to do much work but became more

behavior began to deteriorate. According to testimony,
aexhibited more echolalia, increa oice level, and ke agpeessive | iy acts of
physical aggressio, rds an aid. consulted with nd L Initially, the
three believed th havior could be addressed through informal interventions that included meeting
with the parents. rec hat she tried to schedule a meeting with the Parents in Noverpber ;
unsuccessful. In the mcantime,ﬂ negative behaviors continued to escalate to the point wherew
felt it necessary to convene a domain meeting to decide how to address them. The domain meeting took place
on January 27, 2009.

In preparatjgadtor the domain meeting, completed a r form that provides significant
insight into behaviors and academic p at the time. ool Report/Ret ferral for Casc
Study Evaluation, B13a, Ex 52) In particula made clear tha behavx s prevented him
from learning and that it h ope more aggressive. (Id. at B15) Tellingly, thougl was mainstreamed
for fifty percent of the day stated that he was “unable to learn with his age appropriate peers.” (/d. at
B13a, B15) She described academic performance as being at the kinder

? to first grade level in
reading, spelling and writing. Language skills were at the first grade level andﬁ <ills were at the
first to secand grade level. (Jd.) In response to this information, the team (including .) agreed that-
P school psychologist would conduct a functional assessment. (1/15/09 Domain Review,

589

,Ex117)

Ms. Trace, who has conducted numerous functional assessments in her position as a school psychologist,
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testified about her functional assessment of- It consisted of teacher consultations, teacher and parent rating
scales, daily log documentation, a review of student records, school and classroom observations. and
interviews with parents and other professionals. (See 4/14/09 Report of Functional Assessment, C306, Ex 118)
Curiously, though her report analyzes and interprets the information gained through these sources,

testified that she destroyed all of the uwmg data prior to sharing her report with the team. She apparently

believed this was necessary to protect privacy. The report, however, does offer some description of the
data that she collected.

Speciﬁcally,qreported that several ol.behaviors appeared to have an impact on his learning,
rying, p

includi ysic, shmg out, increased vocalizations/echolalia and reactions to crying. (/d. at
C310) elieved that was reacti

e unpredlctablhty of his many environments at school. She
also believed that his behaviors evidenced sire to gain ¢ , security, safety and consistency by his
teachers. (/d. at C311) Significantly, thoug observed that difficulty adjusting to change, she
also testified that she did not see any social stories being used to hel prepare for transitions.

cd on her findings, ‘P‘econ nended that the team create a behav:or management plan that would help
to develop coping skills Iso suggested lhat ical aggression could be diminished by
ing verbal cues, and by removing him from situations th perceived a tening. (/d.) Notably,
report fails to offer any new interventio egles for Moreover, 'eport stops short of
recommending that the team consider changin0 schedule, despite her belief that was being exposed
to too many environments and people.

The team met on April 14, 2009 to ider the results o functional assessment and to write an [EP
behavior intervention plan for“ (4/14/09 IEP, FBA/BIP, C300, coorted on
then current social/emotional and academic status. Speciﬁca\ly,“observed that anxiety
had increased during the second semester and that he was “stressed and on high alegt2g(4/14/09 Draft IEP,
Report of Social Emotional Status, C312, C314, Ex 15a) She further reported that was unable to remain

on task, bech listening for cryj When redirected, he had to start all over again. (/d.) Not

surprisingly, also reported that had not made much progress academically during the second
semester. (Id. at C314)

rding Director of Special Services, and attendec of the meeting, both

an v concern that the FBA was not complete. The team decided to conduct
additional assessments ofﬁiand immediately held a domain meeting to determine the types of assessments
that were to be adigdnigtered. (4/14/09 Identification of Needed Assessments, C295-99, Ex 45) The team
agreed to evaluateﬂacademic achievement, functional performance, cognitive functioning,
communication status, motor abilities and soci tus. Each of the assessments were 1o be
conducted by private tors. Specifically, |, of Behavior Solutions, was to conducrt a
functional analysis o behavior. With respect to the remaining elements of the evaluation. the partics
agreed to select two evaluators who would collaborate in their assessments o at the District’s expense.

The Parents selected P and the District selected As will be discussed in
greater detail below, the District ultimately determined that it would not agree to retain_ The
Parents nevertheless asked to proceed with his assessment oth and are seeking reimbursement

for his efforts.

@ -, Behavior Solutions

is a board certified behavior analyst employed by Behavior Solutions. (See Behavior Solutions
Team Description, G15832.Fx 67) As noted above, was retained by the District to conduct a

functional assessment | She continues to work as a consultant for the District helping to establish an
edicatlonal program fo using ABA methods. testified about her functional assessment of

and her subsequent mvolvement in creating and overseeing a discrete trial training program for - Her
estimony was very informative and helpful.
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observed.at his school for two days, specifically
unctional Behavior Assessment and Recommendations, A53,
opriate vocalizations/verbalizations, noncompliance and
bserved a target behavior, she also analyzed the antecedent

As part of her functional assessment,
focusing on several target behavior
Ex 69) The target behaviors were:
physical aggression. (/d ) Each time
and consequence of the behavior.

With respect to antecedents,—observed several diffi cedents, which varied depending on the
target behayj Significantly, in analyzing consequences, observed that school staff often

reinforced maladaptive behaviors by allowing escape avoidance (remﬂasks or making them

easier), and access to preferred items and activities. (/d. at A55-6 ) In opinion, the fact that
was frequently in the presence of other students made teachers more likely to reinforce his maladaptive
behaviors. Because these behaviors have been reinforced for such an extended period, b stressed thal
they might be persistent and resistant to extinction. (/d. )

_made a number of recommendations to address- behaviors. First and foremost,
recommended that her suggestions be implemented certificd behavior analyst “given the intensity
and long history of H] behaviors.” According tcm a BCBA could work directly with staft 1o
model procedure, provide corrective feedback and assistance to e success. (/d. at AS6) ﬂ» report
also includes many specific recommendations for working with ({d. at A56-58)

Though as unable to attend, the team considered her report in an 1EP meeting that took place on
June 10, 2009. Whether it wa ino or a subsequent meeting, (there were several over the next few
months) the team agreed with recommendation that a BCBA should wor :

owi
implement an educational program for Thus, as will be discussed more fully below, has
continued to act as the District’s consultant to implement the recommendations in her report.

-

is a pediatric neuropsychologi o was retained by the District in the spring of 2009 to assist in
conducting a co jve ev jon o She testified that, initially, she unders i L 4y
collaborate with on s evaluation. After the District chose not to retais

stated that they still collaborated on certain aspects of the evaluati discussed which tests to
administer. She str wever, that she did not rely on any o testing in her findings or
recommendations. % presented the report of her evaluation at the hearing. (See Comprehensive
Cognitive and Social/Emotional Evaluation Report, A38, Ex 2) [ found her to be a credible and knowledgeable
witness.

[n conducting her evaluation, i administered a number of tests to assess‘cognilivc skills,
academic achicvemept  rcceptive and expressive language, and visual motor and perceptual skills. She also
administered the Diagnostic Observation Scale to gain addi'l'onal iﬁsight into specific treatment

re endations. (/d. at A44-6) Prior to administering any tests, conducted a classroom observation
of inpart. to ensure that would be accustomed to her presence wh{ﬂtesting began. The report

notes that believed the testing results were a valid representation o neurobehavioral strengths
and weaknesses. (/d. at A43)

In testifying about the results of her evaluation,— stated that is capable ioher level reasoning
skills. His behaviors, which are consistent wit nosis of have prevented from functioning
on grade level. In particular, testsndicate thaWreceptive anguage skills are consistent with an age
equivalent of 7 years 11 ths. hexpressivc language was measured to be an age equivalent of 4 years 8
months. Academically, functions at the first grade level in his ability to read sightwards and comprehend
what he has read. (/d. at A45) testifg at id not attempt to measure ath skills beyond
a fundamental level of ability. Significantly, stressed her clinical opinion that W should be
further along than he is.

Based on the results of her testing,— concluded that .requires an intensive and specific program
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to address his autistic behaviors, such as ABA or TEACCH. The components of the program should include
ident/teacher ratio and a full day, year round curriculum. (Jd. at A48) * specifically noted

arigorous, ABA program that integrated discrete trial learning. (/d.) Nolably,-
o be jmplemented at home
estified that a home

would benef]
stressed that program should not be limited to school but sho

0 provide ¢ tency, and to extend and intensify his intervention. Indeed,
program for, is critical t uring that he is abl eneralize the skills and behaviors that are being
taught. To that end, recommended that be involved in structured social and educational

programming for no less than 25 hours per week in addjtion to his school day. (Id. at A48; See also Notes of
stated that daily communication between home and

6/10/09 IEP Meeting, C191, C251, Ex 10)
school is vital for the success of academic, behavioral, organizational and social interventions. (Ex 2 at A49)

also concluded that should receive services from an
teachers with information about educational strategies that would benefit
the importance of carefully formulating -- and revising when nece
effectively guide and measure progress us, when asked agreed that it wou helpfui for
the team to meet every few months to assess S progress. also recommended tha be
reevaluated in one year to further assess his progress and to generate new goals. (/d. at A51) S o) =
that should receive an assistive technology evaluation. Assistive technology, according tow
wou hel;- overcome his significant speech and language delays. (/d. at A50)

consultant to provide
in the classroom. She stressed
s IEP goals, in order to

Finally, was asked her opinion about whether program should be limited to ABA
methodologies, or whether an eclectic approach might be appropriate. She testified that she believes that ABA
training sh ccount for most of aram, but note other methods could be used in order to
maximize skills. For example, ieves that teachers should be able to rely on their
judgment in determining how best to address emerging skills. Whileshe agreed that this is sometimes
called an eclectic approach, she also stressed t jnterventions with should be established, evidence-

catments as identified by the National Center’s National Standards Report. (See National
Center’s National Standards Report, 11-1168, Ex 6)

is a clinical psychologist who has experience jn ing and treafing children with
| (See Daniels CV, J1, Ex 102) Along wiﬂ* tuated i and sharcd his
observations and recommendations with [EP team in June 2009. did so at the Parents’ request

after the District decided not to retain hint.

According to his report and testimony,— administered a number of tests t(. to assess his
intellectual functioning, language skills, academic achinisual motor skills. (Report of

Psychologic luation, A10, A16, Ex 103) Notably, believed his ownp testno results were low
estimates o current level of functiopy (Id. at A18) He relied instead on testing results,
and informal observations to conclude th has higher than average intellectual ability. (/d. at A19, A23)

In addition to testing, ” report includes a description o(-educational history, and also
arizes Parent and teacher responses to adaptive and behavior rating scales. Particulalwevant to.

was a 2003 incident in which a paraprofessionglaaasaccused of kicking a child in 5 classroom.
(/d. at A12) While the allegations were never veriﬁed“was concerned by the Parents’ report that
anxiety greatly increased, and he experiencegadignificant change in functioning at around the same time. (/d/.
at Al2, A21-2) q concluded thatﬁmay have witnessed a traumatic event, and may be suffering
post traumatic stress disorder. He noted, however, that the diagnostic picture concerning the trigger to
anxiety has been complicated by the District’s use of worksheets that require- to noti‘I how frequently

he hears crying during the day. According to , such worksheets likely reinforc
hypervigilance toward crying, rather than extinguish it. (/d. at A23) concluded that
receive a trauma evaluation to properly diagnose his anxiety. (/d. A29)

should
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made a number of other recom j many of which we

e same or similar to
recommendations. Spec1ﬁcally, recommended that receive an educational program
usmg research-based practices such as disc i

rete trial raining (ABA), pivotal response treatment, which also
utilizes principles of ABA, or TEACCH. #stressed that practices would be effective
without the proper supervnsnon (Id. at A24) Thus llkew recommended that the District
retain a consultant to oversee educatlonal program. The consultant, according toﬂ should
have expertise in training and supervigine the implementation of a specific, resealch bascd 1 ology for
treating - (Id. at A24) ﬂ also agreed w1thd recommendation lhatﬂplogmm
must be year-round and include b ool and home-based services. While Dr. Johnson !ccommcndcd 25

ho week of home services, believes that 15 hours a week of home services would be aj
fo in addition to his sihool day. (/d.) Significantly, in testlfymg about his recommendations,

stressed his belief that vill require these services for a minimum of 3 years or face the likelihood of severe

emotional and behavioral difficulties.
— emphasis on the need to facilitate social interactions

Finally, also agree
between and his peers. specifically recommended the Circle of Friends Curriculum, as well as

games and activities that require social interaction. (/d. at A27) He also recommended that an assistive
technology evaluation be administered to as soon as possible. (/d. at A28)
Special

As noted above, the Parents refai ed_to complete his evaluation of] after the Disty
sever its relationship with& The District made this decision after /

Services Director, participated in a telephone co tion w1th that caused her to question his_
objectivity. Specifically, according to & testimony and notes of the conversation,
placed a call to on Ma 09, to discuss an upcoming IEP meeting, and to discuss ils of the
District’s proposed contract with (Notes of May 22, 2009 Phone Conversation withw. Ex.

109)
_ requegted documents relating to the incident in
2005 in which a paraprofessional was accused ol‘kic“a student inh class. ‘ made clear

l- asserted that during the conversation
that he wanted the notes to help him assess whether anxiety was rationally or irrationally based.

explained that such information was relevant to determining the appropriate behavioral interventions for
(Id.)

At some point thereafter, the conversation turned to the issue of— attendance at- IEP meeting.
sug attend by telephone to save the District the expense of his travel time. According to
also stated:
if 1 find that you did something wrong, you could be looking at around $100,000 including legal fees and
compensatory time. You know tha have the resources to take this case all the way to

ﬁext level. Wouldn’t it make more scnse to spend that money on programming that can be used for

and other students instead of lawyers’ fees?
(Id)) In the same conv i recomr partm in a training that he was
going to conduct in School District. suggcstcd that could split the

$100,000 cost with d)

ecided to

—testiﬁed that she believed the tone of the conversation was threatening. Indeed, she was so
concerned by the discussion that, after it was over, sh ediately made notes of what had been said. whilc
the comme ere still fresh in her mind. (See Handwritten Notes, Dist. p. 1950, Ex 156) 1 found
e credible, particularly in | f the fact that she had made contemporancous
notes. Moreover. Wagreed with much of description of the rsation. He admitted.
for example, that he said legal fees can be very expensive, and that“had argued cases before
the federal appeals court. He also admitted t gested that the District should spend its money on
programming, rather than legal fees. Finallchonceded that he suggcested that Jacksonville participate
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in the training with . which would cost up to $100,000.
He expressly denied, however, saying that the District faced $100,000 in legal fees if he found that they did
something wrong.

Based on this evidence -- which [ found to be troubling -- I conclude that the Parents failed to show that the
District acted unreasonably when it severed its relationship with ‘My conclusion is further
buttressed by the fact that the District had not finalized a formal agreement when it made its
decisign.. That said, it is 1mponant to note that there was nothing in ort, or in his testimony
about“ that caused me to ion his impartiality. To the contrary, conclusions and
recommendations concerning are nearly identical to Dr. Johnson’s.

The Summer of 2009: 1IEP Meetings and ESY
As noted above, the team met to consider the reports of?,_ and' on June 10,
2009. (See Notes of 6/10/09 IEP Mecting, Dist. 1296-1327, Ex. 157) The notegg@f the meeting indicate that
the team engaged in a comprehensivegdiscussion about the type of program thati needed. In particutar, the
Parents voiced their concern that placemegt in the LD resource room had caused heightened anxicty in

. The Parents also stated their belief tha needed a teacher who was formally trained to work with
students With- (See 6/22/09 IEP, Notes 0 Meeting, C158, 161, Ex 139) The team also discussed

extended school year services and IEP goals fo It is unclear what, if any decisions, were made that day,
but the team reconvened on June 22, 2009 to continue planning for the Student.

At the June 22nd meeting, the team first focused on creating goals and objectives for'. They agreed to ten
goals that address needs in reading, math, increasing social skills, i.e., increasing social interaction and
expressing feelings, writing, communication, sensory processing skills (OT) and compliance. Notes of the
meeting indicate that all parties, including the Parents, were in agreement on the goals when they were
completed. (Ex. 158 at C274)

The team also discussed ESY services for . - who was one of the attendees, (See Ex. 158 at
(C259) stated her opinion that needed an intensive program with evidence-based instruction. (/i at C159)
The Parents agreed with s recommendation, and specifically requested thatis ESY program be a
home ABA program. (/d. ) Apparently, both the District and Parents had tried unsuccessfully to contact
Behavior Solutions to determine whether it could provide those services. The team considered other ESY
options within the District and at a nearby private school, which the Parents rejected. Thus, no final decision
was made concerning ESY during the June 22nd meeting. Likewise, though the team discussed placement
options for the fall, no final decision was made on that day.

On June 26, 2009, the District confirmed Behavior Solutlons avaxlablht to work wmn July and August,
and provided the Parents with a training schedule 1or (6/26/09 mail to (G140, Ex 143)
The email makes clear that the District agreed the Parents would receive training in the program, as well. Two
weeks later, the Distrjct.confirmed its agreement to allow il f ior Solutions fo set up a
summer program forﬁ in the - home. (See 7/10/09 Letter toM H51, Ex 147) Curiously,
though Behavior Solutions specializes in ABA interventions, the District insisted that Behavior Solutions
would use an eclectic approach, not a strictly ABA program. The District also made clear that the program

would be implemented by Behavior Solutions personnel, and that the District would not agree to pay for other
instructors for (Id. at 51-52) Evidence showed that did provide training to two of the

Parents’ care providers, but according to this was at the Parents” expense.  (See, e.g., 7/20/09 Parent
Email to , G30, Ex. 78)

implemented a summer program for- as agreed to by the District.
(See 8/10/09 , Dist. 1493, Ex 99) Qut of necessity, early sessions focused more on
observing and assessing , and training implementers. as receiving some instruction, however, by
mid July. His ESY home program continued until the end of August. (See Ex 145)

Evidence confirmed that
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IEP team met again on August 11, 2009. (8/11/09 1IEP, C1QQ, Ex 17) The focus of the discussion was on
s placement for the fall. The team was in agreement that uld continue to receive the discrete trial
training that he had received in his summer ESY program. was to continue to train staft and
oversee implementation of.s program. (Id. at C102) The team disagreed, however, on where the program
should be located. The Parents favored continuing 's program at home for the time beipg, with i
returning to school when his anxiety had diminished. (/d.) The District favored returning h
contained school setting as soon as school began.

to a self-

‘ who attended by telephone, stated her opinion that a program that was identical to the home
program could be set up at school. She specifically recommended that-receive individual instruction in a

separate classroom provided by a trained paraprofessional. The p ofessional would be closely monitored
by a classroom teacher. (/d. at 102) ﬂconceded that maladaptive behaviors would likely
increase at first, she was optimistic that the Parents and staff had a “good handle” on behavior management.

To that end, noted that she was completing a behavior management plan that could be transferred
from home to the school setting. (/d. 2-3) T e Parents did not agree on the timing of the
placement, the team decided to place ion placement for 100 percent of
his day. The team did not take any action onﬂ'and recommendation to provide-

with 20-25 hours per week of home instruction. They agreed to meet again on September 29, 2009.

The 2009-10 Scheol Year

As planned, the team held another IEP meeting on September 29, 2009. (9/29/09 [EP, CI, Ex 4) The team
added two [EP goals intended to ggression and inappropriate vocalizations. When asked about
these goals at the hearing, testified that she did not believe that the goal concerning aggression
was written in a measurable way. With respect to the vocalizations goal, —liked the goal, but felt
that the benchmark evaluation criteria were inconsistent with the goal.

The September 29th [EP provides a detailed description of-placement. Specifically, it makes clear that.
for the 2009-10 school year, (i

will attend a self-contained, special education classroom, with instruction
provided in an individualized setting using an ABA program. (/d. at C31) The [EP also specifies that
qualified behavior specialists, including #, will train staff on appropriate scientifically-based
methodologies and techniques, including and ABA discrete In addition, the behavior specialist will
implement and monitor the program, and advise the District as to progress. The IEP specifics that the

team will meet in December and March to discuss the Student’s progress and determine it any changes are
necessary to the current program. (Id. at C31-2)

testified about !performance since his discrete trial training program has been

implemented. Based upon her observation and comprehensive supporting data, ﬁbelleves the program
is appropriate for| and that he is making academic and behavioral progress. Specifically, with respect to

academijcs, testified that has met several of his IEP benchmarks. Behavnorally,ﬂ noted
level of agiressmn ani instances of crying have decreased. She also stressed that, in her opinion,

s blossoming at She sees that nd the staff have a good rapport. She alsohas
observed use more spontaneous speech, and interact more with his peers. She conceded that has
continued to exhibit some avoidance behaviors, but she has communicated some suggestions for addressing
that issue.

test that she also believes ‘has benefited from his current ABA program. Specificaily, she
testified thaﬁexhibits more compliagce and less stress and anxiety. From the reports that the school is
providing, she stated that it appears “s making academic progress. Ms. W. madegtclear, however, that she
still has concerns about the services that the Districtis providing. In particular, “stressed the lack of a
home program, which she believes is necessary for&academic and social needs.
The Parents assert that there are other deficiencies in ‘ current educational program, as well. Specifically,
the Parents do not want the District to curtall- current discrete trial program prematurely. They stress
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that, while‘ current IEP contemplates increased mainstreaming for .the IEP is devoid of any criteria
that establishes when additional mainstreaming will be appropriate, or considered successful. Second, the
Parents also contend that the behavior intervention plan currently incorp i ¢ September 29th 1EP, is
deficient because it i jvely different from the plan prepared by _ | This is contrar

’ i BIP was to be attached to Hs IEP and implemented. (See 9/25/09

team’s intentjon that
8, 60, Ex 96) The evidence supports the Parent’s contention. The revised BIP, for exauple,
must be removed from a situation when he becomes verbally disruptive. (/d. at C54)

I tcstified that she does not agree with that strategy and didn’t include it in the plan she prepared.

CONCLUSIONS OF LAW

The Individuals with Disabilities Education Act (IDEA) establishes that all students between the ages of 3 and
21 are entitled to a free appropriate public education. (FAPE) (34 C.F.R. § 300.301) To satisfy that obligation
IDEA requires districts to identify and evaluate students who are in need of special education and related
services. (34 C.F.R. §§ 300.111(a), 300.301, 300.303-300.305) Once identified, IDEA mandates that a district
address a student’s educational needs by providing the student with an individualized education program in the
least restrictive environment. (/d. at §§ 300.111, 300.112, 300.114)

[n analyzing whether a school district has provided FAPE, the starting point must be Board of Educ. v. Rowley,
458 U.S. 176, 188-89 (1982). That case established that a free appropriate public education is an education
“specially designed to meet the unique needs of the handicapped child, supported by such services as arc
necessary to permit the child to benefit from the instruction.” In Rowley, the United States Supreme Court sct
forth a two pronged test to determine whether a school district has offered a student FAPE. The first inquiry is
whether the school district has complied with the statutory procedures required by IDEA. (20 U.S.C. 140! et
seq.) IDEA establishes that procedural violations cannot be deemed a violation of FAPE unless they have
impeded a child’s right to a free appropriate public education, significantly impeded the parents” right to
participate in the decision making process, or caused a deprivation of educational benefits. /d. at § 1415(1)(3)
(EX)(2007)

The second prong of the Rowley test is whether the district has developed an IEP reasonably calculated to
enable the child to receive an educational benefit. Rowley at 206-07. To meet this requirement, Rowley
establishes that a school district must provide a “basic floor of opportunity” in the form of specialized
instruction and related services which are individually designed to provide educational benefit to the
handicapped child. Jd. at 201. In addition, FAPE requires a school district to “open the door of public
education to handicapped children, not to educate a child to her highest potential.” Board of Education of

Murphrysboro Comm. Unit. Sch. Dist. No. 186 v. Illinois State Board of Educ., 41 ¥.3d 1162, 1166 (7% Cir,
1994) An individualized education plan is acceptable "when it is 'likely to produce progress, not regression or
trivial educational advancement." Alex R., ex. Rel. Beth R. v. Forestville Valley Community Unit School Dist. #
221,375 F.3d 603, 615 (7th Cir. 2004)(quoting Cypress-Fairbanks Indep. Sch. Dist. v. Michael I, 118 1I'.3d
245, 248 (5th Cir. 1997)). Moreover, whether an IEP confers meaningful benefit to a child must be gauged n
relation to the potential of the child at issue. Deal v. Hamilton County Bd. of Ed., 392 F.3e 840 (6th Cir. 2004)
Finally, in considering whether the District has met the requirements of FAPE, it is important to note that the
burden of proof rests with the party seeking relief. Schaeffer V. Weast, 546 U.S. 49, 62 (2005) Herc. the
Parents bear the burden of proof. My findings on the specific issues alleged by the Parcents are discussed
below.

1. Whether the District Failed to Conduct a Functional Behavior Analysis and Develop an
Appropriate IEP?

The Parents” first contention is that the District failed to conduct a functional behavior analysis and develop an
appropriate intervention plan for istrict maintains that the behavior intervention plan it created dn
2006 was appropriate to apply to all of] behaviors until it initiated a new functional assessment of in
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the January of 2009.

Under the law, when a child’s behavior impedes the child’s learning or that of others, the 1EP team must
consider the use of positive behavioral interventions and supports, and other strategies to address that behavior.
34 C.F.R. §300.324(a)(2)(i) Moreover, courts have held that a district’s failure to conduct a behavior
assessment and develop a behavior plan can result in the denial of FAPE. For example, in Neosho R-V S.D. v.
Clark, 315 F.3d 1022 (8th Cir. 2003), the court upheld an administrative panel’s ruling that the school district
had denied the student FAPE when it failed to provide the student with an appropriate behavior management
plan. Without a behavior plan, the student’s behavior problems became incrcasingly inappropriate and
interfered with his ability to benefit from his education. Significantly, in reaching its decision, the court noted
that the student’s teacher attempted to manage the student’s behavior problems with several methods that might
be found in a behavior management plan, but which had never been analyzed./d.) As in Neosho, the
evidence demonstrates that for the relevant time period, the District denied FAPE b

failing to conduct an
appropriate functional behavior assessment and create a behavior intervention plan forh

Specifically, the evidegge showed that the District did develop a behavior plan for 'in 2006. The plan
specifically targeted s practice of coverjng his ears, and was effective in eliminatjipngthat behavior. When
the t met on May 15, 2007 to write i IEP for the 2007-08 school year, ﬂadvich them team
that had developed a new behavior of avoiding work. The District, however, did not conduct a functional
assessment to address this new maladaptive behavior. RatherH testj that throughout the 2007-
08 school year, she simply used the same strategies in the 2006 plan to a dress work avoidance. As in

Neosho, h er, the team never analyzed whether it was appropriate to use strategies from the 2006 plan to
address Wvork avoidance. Indeed, applying the consequences from the 2006 plan -- such as allowing .
Moreover, just as the student’s -: As

to remove himself from a stress inducing situation-- may have reinforced his avoidance of work.

jor in Neosho became increasingly inappropriate, so too did

early gs September 2007, voice COHCW increasing anxiety. After their obscrvations
ofﬁin the spring of 2008, both and noted that the Student was freguently off task
and often didn’tgespond during lessons. When the team met on May 28, 2008 to write 1EP. i
reported tha anxiety had increased, and that he was unable to complete a task in a timely fashion. More
troubling, d become aggressive to the of hitting, pushing, and throwing chairs when he heard other
chlldren crymg While the team agreed that behavior impeded his learning -- and expressly noted it in
failed to initiate a fu essment or create a new behavior plan forﬁ Wicantly_

school psychologist, testified that, based on the behavior described in May 28th
IEP, she would have recommended that a new behavior plan be created for

‘ inappropriate behaviors, incl ed aggression toward others, continued to escalate during the
2008-09 school year. His teacher, , initiated a domain meeting jg January to address the Student’s
behavior. Tellingly, in completing the referral form for the meetmg,ﬂindicated that hehaviors
had prevented him from learning. At the domain meeting, the team agreed to conduct a functional assessment.
School psychologist onducted the assessment and presented her findings and recommendations to the

t 009. The team, however, found the data to be incomplete. They agreed to retain a consultant
(Mto conduct a more comprehensive behavior assessment and provide advice on a behavior
intervention plan.  conducted a behavior assessment and completed a behavior intervention plan
for y August 2009. The evidence shows that this plan has been effecth reducing inappropriate
behaviors. Notably, in conducting her functional assessment o observed that school staff’s
responses to i inappropriate behaviors often reinforced the behaviors rather than discourage them.

Finally, as in Neosho, the evidence unquestionably demonstrates that the District’s failure to implement an
appropriate behavior intervention plan for signiﬁcantli interfered with his ability to receive cducational

benefit. During the 2007-08 school year, for example anXlety and inappropriale behaviors in the
classroom were so extreme that the team chose to place him in a regular classroom for fifty percent of his day.
The evidence showed, however, that kiid not receive educational benefit from instruction in regular
education classroom. Moreover, with just 90 minutes per day of special education instruction, and no
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appropriate plan to address his behaviors in the autism class, il e to make meaningful educational
progress in reading, math and writing. Though it was anecdotal, testimony that ji expressive
language skills had improved from the summer of 2007 to the summer of 2008 does suggest that may have
received benefit from his speech and language therapy.

With respect to the 2008-09 school year, S referral, as well as the obscrvations of~und
d further demonstrate the pegative effect behaviors had og his learning. Likewisc. in addition
to noting that staff reinforced maladaptive behaviors, also testified that‘teachcrs

avoided presenting with new tasks (acquisition skills) because they were concerned about his outbursts.
Instead, they simply reinforced skills had already learned.

In short, the District’s failure to appropriately address his behaviors denied -FAPE from the fall of 2007
and continuing until May 2009, when ‘( initiated a functional assessment of the Student. As noted,
the evidence showed asscssment to be comprchensive and data oriented. The evidence also
Med that the behavior intervention plan created by *ha thus far been eftective in reducing
target behaviors. Accordingly, this plan -- not the altered plan in September 29, 2009 IEP -- is to

be implemented by the District.

2. Whether the District Failed to Use Scientifically Based Methodology?

The Parents assert that the District failed to provide .with effective instruction because it failed to use
scientifically basedynethodology as required by IDEA. See 34 C.F.R. § 300.320(a)(4) The District maintains
that it provided with appropriate instruction throughout the relevant time period. It further asserts that it
satisfied the requirements of IDEA by utilizing an eclectic approach (a combination of several scientifically
based approaches) in teaching

Whether an eclectic approach is an accepted method of instruction for teaching students witl
point of dispute at the hearing. Both and B 2creed that the National Center's
National Standards Report (11, Ex. 6) 1s the principal authority in determining whether an treatment is
stablished, emerging, or unestablished. The report makes no explicit reference to an eclectic approach, and
Fargued that research has shown it to be ineffective. sserted, however, that the

ational Standards Report contemplates the use of an eclectic approach by recommending that professionals
use their judgment in determining if a treatment is effective. Notably, P stressed that only evidence
based practicesshould be used as part of an eclectic approach. Assuming that an eclectic approach is

appropriate, as P asserted, the evidence fails to support the District 's contention that it appropriately
or consistently used an eclectic approach with

First, as - made clear, to be appropriate, teachers who rely on an eclectic approach must employ
research-based methodologies. #pestiﬁcd that she had received training in and has read about
the TEACCH approach -- both accepted or ¢ ing research-based methods of instruction for children with
autism. By her own admission, however, [ did not follow establishedeprotocol when using either of those
approaches. Rather, she testified that she adapted them. Indeed, ﬁ testified that she observed
elements of” in lassroom, but stressed that it was not being used as intended. Likewise, while
testified that she uses Neuronet and sensory integration in her insfruction, neither is a rescarch-
ased, established method of instruction forﬁ students. Further, while bestiﬁed that she used
social stories with the evidence showed that she failed to do so consistently. Similarl )
who has been ks teacher since the fall of 2008, testified that at the time she becan teacher, her
training in research-based, autism methodologies was limited to a 2 day seminar in FShe had not

received training in TEACCH or writing social storic, - ubsequently attended a seminar in
Asperger’s Syndrome, a condition that she conceded oes not have. Finally, during the period at issue,

neither * nor _3

had received any ABA training.

was a

€

Assuming arguendo that the District appropriately utilized an eclectic approach with the evidence
indicated that it was not effective. As demonstrated in my discussion of the facts, relevant IEP's confirm
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that he failed to make meaningful academic progress during the relevant time period. Indeed, both -
and testified that, in their opinions, i should have made more progress than he did. In
contrast, preliminary evidence indicates that . is making steady progress with his current discrete trial
program.

Accordingly, 1 find that t idence confirms that the District failed to appropriately use scientifically based
methodology in teaching The methodologies that it did employ failed to provide dwith educational
benefit, and denied him FAPE.

3. Whether the District Failed to Provide- with an Appropriate Placement?

The Parents also contend that District denied ‘FAPE by failing to proy

him with an appropriate
placement. In particular, the Parents assert that District failed to provide

with special education instruction

that was sufficiently intensive to address his needs. Related to that contention, the Parents assert that il was
unable to receive educational benefit from his placement in a regular education classroom. The District
maintains that received educational benefit from each of his placements

First, for the 2007-08 school year, the evidence showed that -received special instruction in thcq
classroom for 450 minutes per week, or 90 minutes per day. During that time, . B \vas responsible for
his instruction in reading, math and writing. Iso was mainstreamed into a regular 3rd grade classroom
(with a one-to-one aid) for approximately 50 percent of his day, where he received instruction in scicnce and
social studies as well as other non-academic subjects.

The evidence showed thgf the team’s decision to mainstream -for such a significant portion of his day was
due to concern about ds anxiety in the class -- not because was able to participate and succeed
in the regular classroom. To the contrary, s then current IEP made clear that - functioned significantly
below grade level in each of the academic areas with severe language and communication impairments. That
his placement ig.the regular clagsrgom was inappropriate was confirmed js teacher who described it as an
“injustice” to Moreover, ﬁos May 28, 2008 IEP makes clear that had not been a participating
player in the class, and that his work was done in tangent to his classmates.

While-spent too much time in the regular classroom, the evidence indicates that he reccived tog ligtle
special education instruction tg allow him to make meaningful progress. Indeed, a comparison of Jiig’s 2007
and 2008 IEP’s shows that is academic levels remained virtually unchanged. Likewise, his IEP goals and
benchmarks are, to a large extengt identical. Not surprisingly, when the team met to write IEP for 4th grade,
they significantly increased ecial education instruction time from 450 to 8§75 minutes per week. When
asked about this change, candidly responded that she felt bneeded more time in the

room to get the things he needed.

Significantly, none of the witnesses who testified about .s placement in the regular classroom in 2007-08
or the following year, suggested it was academically appropriate. Indeed, f testified that she was
surprised by the placement. Rather, they stressed that the team believed it was necessary in light of his extreme
anxiety in the oom. In seeking to address emotional needs, however, the District was not
entitled to overlook qacademic needs. To the contrary, the District still was required to provide
an 1EP that was reasonably calculated to provide him with educational benefit. (See Hibbing v. J.T..2

517648 (D.Minn.) The District failed to meet its responsibility.

with
006 WL

lacement for the 2008-09 school year was similar to his third grade year. While .wd aged out of
classroom, the District accommodated the Parents” request to place q in
resource room for part of the day, and mainstream him into a regular 4th grade class for part of the

ay. The evidence showed that -did receive more special education instruction time in the resource room --

approximately 565 mpw in math, reading and writing.  He continued to be mainstreamed for a significant
portion of his day, however (his IEP specifies more than 40 percent). Unfortunately, just as in the previous
year, as not a participating player in the regular classroom, and the evidence showed that he didn’t

https://sec].isbe.net/SEDS/DueProcess/DPDocPrintView.aspx?Dest=0&Filepath=yyimag... 10/28/2010



Case Number: Page 19 of 25

receive academic benefit in that placement. While it is true that the Parents specifically requested that ‘/ be
mainstreamed, they are not responsible for ‘s lack of progress. According to F the Parents wanted

to be mainstreamed for socialization purposes. This could have been accomplished with much less time in
the regular classroom. Indeed, placing in a regular classroom for such a significant portion of his day was
clearly an inappropriate placement for and the District bears responsibility for that decision.

It is less cleai iwther‘ placement in m classroom was inappropriate. While the evidence

showed that failed'to make meaningful progress in the resource room, his lack o gress was in large
part due to behavior issues and lack of an appropriate behavi n. recognizgd that and
initiated the domain meeting that led to a functional assessment for Thus, while I find that

placement in the regular classr ri € 2008-08 school year was inappropriate, the evidence fails 1o
show that placement in S resource room was inappropriate.

Finally, while the Parents’ have objected to some aspects of- current program, they have not argued that

placement in a separate classroom for discrete trial training is inappropriate. Nor have they objected to
mainstreaming him into the adiacent special education classroom, when he is ready. In any event, the evidence
available to date indicates w current placement to be appropriate.

4. Whether the District Failed to Have an IEP in Place for the Beginning of the 2009-10
School Year?

The Parents argue that the District failed to have an IEP in place for. for the beginning of the 2009-10
school year. Though it was not clearly articulated by the Parents at the hearing, fhecallegation apparently rests
on the School Code’s requirement that, having begun the process of evaluating Wat the end of the 2008-09
school year, the District had a duty to providegiwith a completed IEP prior to the first day of school for the
2009-10 school year. See 105 ILCS 5/14-8.02

As a threshold matter, by alleging that the District failed to comply with applicable statutory procedures. the
Parents are asserting that the District committed a procedural violation of IDEA. As explained above, a
procedural violation cannot be deemed a violation of FAPE unless it has impeded a child’s right to a free
appropriate public education, significantly impeded the parents’ right to participate in the decision making
process, or caused a deprivation of educational benefits. Id. at § 1415(f)(3)(E)(2007)

Here, while' IEP had not been completely finalized by the beginning of the 2009-10 school year, the facts
fall far short of demonstrating a denial of FAPE. Specifically, the ggidence indicates that beginning in April
20 i d to conduct a comprehensive evalpag that,J functional assessment
byWand a psychologica!l evaluation by and . The parties met to
consider the results of those assessments on June 10, 2009. By agreement, the parfieg met again on June 22,
2009 to create IEP goals and decide on an appropriate program and placement forﬁ. he end of the June
22nd meeting -- which lasted for several hours -- the parties had agreed to IEP goals for , and had
discussed, but not finalized, his program and placement. They agrecd to meet again on Agoust [ 1, 2009. At
that meeting, the evidence shows that the parties agreed on a program and placement for . The only
remaining component of the IEP that had not been completed at that time was a behavior intervention plan for
the school environment. Thus, according to the evidence, when school began in the fall, IEP
provided him with an educational program, IEP goals and placement. Moreover, the evidence showed that in
each of these meetings, the parties adhered to a collaborative, deliberative approach, in which the Parents fully
participated, and to which, the Parents did not object.

Accordingly, I find that the Parents have failed to demonstrate that the District denied fjiff FAPE by failing to
have a completed [EP in place at the beginning of the 2009-10 school year.

S, Whether the District Failed to Provide- with Sufficient ESY Services?

The Parents assert that for the relevant time period, the District failed to provide . with timely and adequate
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ESY services consistent with the requirements of IDEA. See 34 C.F.R. § 300.106(a) The District does not
dispute (ilf’s need for ESY, but contends that it complied with the requirements of the law in offeri ing and
providing ESY services to CW.

First, the Parents presented very little evidence concermng‘s programs for the summers of 2007 and
2008. _ testified, however, that the chose to havewattend the summer camp for g
children that is run by # W The Parents presented no credible evidence to indicate
otherwise. Moreover, the Parents presented no evidence to indicate that the District had refused to provide .
with ESY, or that its ESY services were inadequate.

Second, with respect to the summer of 2009, the Parents contend that the home ABA program provided by the
District through was untimely and inadequate. In particular, the Parents contend that
ESY program was limited to apprommately 2 weeks of home ABA. The Parents’ contentions are not

supported by the evidence. Specifically, the facts dem instrate that the parties engaged in an extensive

discussion concernj opriate [ ices for in the June22nd 1EP meeting. The discussions took
into accountWand recommendations forﬁThe parties also considered a number
of potential ESY placements for with the Parents favoring setting up a home ABA program. The
evidence showed that by the close of the meeting, the District had not agreed to the Parents’ request. Within a
few days, however, the District notified the Parents that it had arranged for”o set up a home
ABA program for- ESY services as the Parents had requested. According 10 the record, the program
began in early July and continued to the latter part of August. Admittedly, the evidence also showed that
implementing the program required some preliminary steps, aassessmg and training providers. Even

with those requirements, however, the evidence showed that @ was beginning to receive instruction by mid
July, which as noted above, continued until late August. This is significantly longer than the 2 week period of
instruction alleged by the Parents. Given that fact, as well as the fact that the home ABA ESY program was
implemented at the Parents’ request, their assertions that such services were inadequate fail.

6. Whether the District Failed to Address ‘ Assistive Technology Neceds?

The Parents assert that the District has failed to comply with IDEA’s requirement that assistive technology
devices and/or services must be provided to a student if needed for FAPE. See 34 C.F.R.§ 300.105 [ngsupport,
the Parents assert that the District has failed to respond to several requests and recommendations that

receive assistive technology. The Parents specifically cite a recommendation by B her May 22
2008 report, a request by the Parents for an AT evaluation in April 2009, and a recommendation by&
din June 2009 that ncould benefit from assistive technology.

With respect to Ps recommendation, which spec y recommends that -c allowed to work
on computers, the District presented evidence showing that wld do activities on the computer at school.
The District concedes that the Parents’ requested an AT evaluation and that so recommended an
AT assessment for IT points out, however, that f recommended that the assessment be
postponed to allow time to adjust to the discrete trial program This recommendation is clearly stated in
*September 29, 2009 IEP. There is no indication in the 1EP, nor did the Parents present any other
credible evidence to indicate that they disagreed with recommendation and the team’s decision to
wait.

The District concedes that the team has since agreed to proceed with an AT evaluation. It maintains that it has
made diligent attempts to retain a consultant to conduct the assessment, but until recently, had been unable to
find someone able and available to do so. Indeed, the District presented evidence at the hearing to demonstrate
the numerous attempts it had made to find an AT evaluator for Notably, the District also confirmed that it
recently has identified two evaluators who are able to conduct an AT assessment of With this evidence
in mind, I find that the Parents have failed to demonstrate that the District has not adequately addressed
assistive technology needs. That said, I expect that the District will immediately arrange for &lo be
evaluated, now that it has identified two available evaluators.
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7. Whether the District Failed to Provide CW with an Appropriate IEP?

The Parents allege that t
period, as evidenced by

istrict failed to provide‘with appropriate IEP’s throughout the relevant time
s lack of progress. In support, Parents pointed to is IEP’s, which showed
that his academic performance remained essentially unchanged throughout the period at issue. Consistent with
that fact, many of EP and benchmarks also remained the same from y, Significantly,
the Parents alsp showed that ﬂis lack of progress is not due to a lack of ability. § stated. for
example, that has above averaie intelligence, and should be further along than he is. and Ms,

i oncurred with B opinion. As described above, | agree that the District failed to provide
ith TEP’s that appropriately addressed his behavioral needs and placement requirements. I also agree
with the Parents’ contention that failed to make meaningful progress for the 2007-08 and 2008-09 school
years.

The Parents’ complaint did not allege specific procedural violations with respect to the content of‘
[EP’s. Evidence presented at the hearing, however, did show thatleP’s were not flawless. There werc
instances, for example, when academic levels and goals were imprecise. In another instance, speech goals that
were presented to the Parents as draft goals, were incorporated into the working IEP through a computer
processing error. | conclude, however, that none of the procedural errors -- either separately or taken as a
whole -- resulted in a denial of FAPE to-

Finally, in considering QS current IEP, (September 29, 2009) 1 find that it is inadequa
the current 1EP fails to include home instruction as part of educational plan. That
program in order to satisfy FAPE was overwhelmingly demonstrated at the hearing.

- He further stressed that suchy intervention

testified that requires a home program in order to extend i
recommended fewer hours, 4 concurred with {E g
is i?rticularly critical in light of lack of meaningful progress up to this

d i
B needs a home program in addition to his instruction at school, as did |}

fwo ways. First,
requires a home
. for example,
tensify intervention. Though he

Second, whether through clerical error, or deliberate revision, the September 29, 2009 IEP incorporates a
behavior intervention that is substantively different than the BIP prepared by P The evidence
showed that the team agreed to implemen B BIP, not the revised one.” The District must rectify
the error by attaching [EP, and by ensuring that lan is implemented.

Accordingly, for the reasons stated above, | find that the Parents have shown that the District failed to provide
ﬁwith appropriate [EP’s throughout the entire period at issue.

8. Whether the District Failed to Adequately Train Staff Working with&

The Parents contend that the District failed to train staff in instructional methods and behavioral interventions
to adequately address needs as a student with' As noted in the legal analysis above (See Nos. |
and 2), §cquired an educational program that addressed his behavioral needs through a highly structured,
data driven plan. Academically, the evidence showed that Frequired research-based methods of reaching
proven to be effective with *tudents. As a threshold matter, the evidence clearly showed that \
teachers held the appropriate state certifications to teach students with{JjJJE. But, as fully described above,
the evidence also showed that school staff had little to no training in the specific autism methodologics that
unique needs required. Since the implementation of (g discrete trial trainiwram. the District

has begun to provide staff with additional training. These efforts should continue as i needs evolve and
additional staff provide Qith services.

9. Whether the District Failed to Complete an Agreed Upon Independent Psvchological
Evaluation?
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The Parents allege that the District breached its agreement to retain and pay —Io complete a

psychological evaluation ofg A discussion of the evidence and my findings on this issue can be found on
pp. 15-16 of this decision.

10. Whether the District Failed to Address- Social-Emotional Issues?

The Parents allege that the District failed to appropriately address ‘s social-emotional issues. In support,
the Parents cite evidence that ‘exhibited extreme anxiety and inappropriate behavior as a 3rd and 4th grader
at e l. As noted above, (See Legal Issue No. 1) I agree with the Parent’s contention that the
District Tailed to conduct a functional assessment of and create a behavior intervention plan as needed.

To the extent, however, that the Parents seck an order requiring the Dlstnct to conduct a trauma evaluation of
I find that they have failed to meet their burden of proof. Though Precommended a trauma
evaluation, his recommendation is based on an unsubsiantiated and --by evid ry standards -- unreliable
report that a paraprofessional kicked a student in ﬂﬁlass That (¥ severe anxicty reportedly
appeared at around the same time is concerning. However, the evidence howed that any number of factors.
including loud noises or a disruptive student may have contributed to ‘ increased anxiety. Despite the de
minimis evidence of trauma, I nevertheless carefully considered the Parents requ y decision not to order
an evaluation is in large part due to reports by staff and confirming that anxiety has noticcably
decreased in his current structured, self-contained setting, with his behaviors being addressed through an

appropriate behavior intervention plan.

11. Whether the District Failed to Provide ‘with FAPE?

My findings concerning the District’s adherence to the requirements of FAPE are fully articulated above.

Pursuant to the above findings of fact and conclusions of law, it is hereby ordercd:

1. The Parents’ request for a 40 hour per week combined school/home ABA program superviscd
by MS or a similarly qualified board certified behavior analyst for a full ycar,
including is granted, with the following qualification: The Parent’s request is granted

for the remainder of the 2009-10 school year, including ESY 2010. I am not requiring the

District to prowdeé’lth a year round program. In addition, pursuant to 34 C.F.R. § 300.34

(c)(8), the behavior analyst will provide the Parents with the necessary training to implement the

home program.

2. The Parents’ request for reimbursement for ESY 2009 ABA training and therapy is denied
since the Parents failed to present adequate evidence of their expenses. Likewise, to the exlent
that Parents are seeking reimbursement for expenses incurred from November 7, 2009 (when
the hearing was not completed) to the present, they have also failed to provide adequate
evidence of their expenses.

3. The Parents’ request for a trauma evaluation by a qualified evaluator is denied.

4. The Parents’ request for an independent assistive technology evaluation is granted. The
District is ordered to proceed without delay in completing the evaluation.

for the
For

5. The Parents’ request for two years of compensatory services is granted. Specifically,
2010-11, and 2011-12 school years, the District shall continue to employ ‘
a similarly qualified board certified behavior analyst to oversee ducational program.
The analyst’s responsibilities will continue to include monitoring, implementing and cvaluating
program, as well as conducting necessary training of staff and the Parents. The District
shall employ the analyst for a reasonable amount of time to allow her to complete her
responsibilities.
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6. The Parents’ request for reimbursement for“valuation is denied.
7. The parties shg]| convene an [EP meeting within 30 days of this order to incorporate the order

into ‘ IEP.  Consistent with the record in this case, and in addition to the relief specificd
above, the team must also:

* revise ‘ IEP to include measurable criteria to determine when ‘may begin receiving
instruction in ﬁs self-contained classroom;

e revise ‘s IEP to include measurable criteria to determine when n transition from
discrete trial training to participating in b class will be deemed successful;

* incorporate the current

B behavior intervention plan into E IEP

8. Consistent with (. g reccommendation, the District shall conduct an evaluation of il
at the end of this ear to assess his progress. The evaluation must be conducted by an
examiner, like B who has experience and expertise in evaluating students with

9. The District shall provide proof of compliance with the aforesaid orders to the 1llinois State
Board of Education, Compliance Division, 100 No. First St., Springfield, II. 62777-001, on or
before March 15, 2010.

RIGHT TO REQUEST CLARIFICATION

Either party may request clarification of this decision by submitting it in writing to the undersigned
Hearing Officer within five days of receipt of this decision. The request for clarification shall specify the
portions of the decision for which clarification is sought, and a copy of the request shall be mailed to the other
party and to the Illinois State Board of Education. The right to request such a clarification does not permit a
party to request reconsideration of the decision itself, and the Hearing Officer is not authorized to entertain a
request for reconsideration.

RIGHT TO FILE A CIVIL ACTION

This decision shall be binding upon the parties unless a civil action is commenced. Any party to this
hearing aggrieved by this final decision has the right to commence a civil action with respect to the issues
presented in the hearing. Pursuant to ILCS 5/14-8.02a(i)(2004), that civil action shall be brought in any court
of competent jurisdiction within 120 days after a copy of this decision is mailed to the parties.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the aforesaid Decision and Order was transmitted to the
parties by email on January 25, 2010, hard copies of the decision to be sent U.S. Mail no later than January 27,
2010.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the aforesaid Decision and Order was transmitted to the
parties by email on January 25, 2010, hard copies of the decision to be sent U.S. Mail no later than January 27,
2010.
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DATED: January 25, 2010

Kristine L. Anderson
Impartial Hearing Officer
P.O. Box 7065

Evanston, 1. 60204

IS

The due process complaint does not specify the time period in which these alleged violations were said to
have occurred. Since IDEA imposes a two year statute of limitations period, (See 34 C.F.R. § 300.511(d)) the
relevant time period extends back to August 21, 2007.

Though some of the events that I describe are outside the relevant time frame (and are not at issue in this case) [ include them in
my discussion of the facts because they provide necessary background and context to the facts and issues that are in dispute
The cause of" heightened anxicty was a source of much contention at the hearing. The Parents asscrt that ‘ witnessed at
least one incident in the class in which a classroom aid mistreated a child. The District conceded that an aid in Ms.

s class had been accused of kicking a student, but maintained that a thorough investigation failed to confirm the
charges. Indeed, the only evidence of the alleged incident was an accusation by a classroom aid that another aid told her she
had witnessed the kicking incident. When asked by District administrators, however, the aid who purportedly witnessed the
incident denied having seen anything, and denied having made such a claim to the other paraprofessional. Though [ am troubled
by the allegation, given the unreliability of the report, I have given it little, if any, weight in my decision.

 the !Spcctrum Institute prowdes 1nfn L
related to . In addition, the Institute houses the

= ) p and Technica ce Program (FREERNS
which provides tlammg courses on - In testifying about her T Involvement in this case, %sucsud that neither \hL
nor Me\wvere relained by the Dlsmcl to act as consultants. Rather Bl Olc was to provide support to the
famlly Decnsxons concerning § educational plan remained the responsibility of the IEP tcan.

tion and support to families and school districs on issues

recalled she recommended that a new FBA be completed.

RS

Testimony fromﬁ and B

In addition toﬁestlmony, . testified about his involvement in the decision concerning gplaccmcm tHis
testimony about these events, which [ found to be candid and credible, was consistent with testimony.

Bk confirmed that the Parents chose to have Eanend their summer camp.

1 hough mls certliiii to teach students with @ she testified that her training in autism teaching methodologics is

limited to a 2 day seminar in and a seminar on Asperger’s Syndrome and high funcgpi gﬂ"l"hc District paid for her to
attend the Asperger’s seminar after she began teachmgﬁShc conceded, however, that {@Bdocs not have Asperger’s Syndrome.

According toﬁthe meeting was initially supposed to take place on January 13, and she filled out the domain review form
in anticipation of that fact. The mecting had to be rescheduled to January 27, however, due to a snow day.

ol -
ﬂ’s notes refer to the “incident of 2006.” Other evidence presented at the hearing indicates that the incident was
alleged to have occurred in December, 2005. (See Walker’s redacted report of the incident, 1244, Ex 123)
P
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o

While ﬁtestiﬁed about the approximate amounts that the Parents paid to have their providers trained. the Parents failed to
offer evidence specifically documenting their expenditures.

The Program, which was created by w was attached as an exhibit to the IEP.

My finding appli ceifically to the 2007-08 school year, and most of 2008-09, up to April 0f 2009, when the team decided to
retain K. ko conduct a thorough FBA o!
w ) N F53 a
By deciding to placc‘jn a regular classroom, the team either overlooked or rejected other ways of addressj >‘s anxicty
while still attending to his academic nceds. As noled, the team failed to condygt a functional assessment of . Inaddition. in
her March 2006 Points for Discussion Memo, suggested providing? with one=gn-one instruction in an alternative
environm g &with discrete trial training. By all

tThe District finally adopted that strategy in 2009 when it agreed to provide

accounts, s anxiety has decreased and he is making academic progress.

As noted in my discussion of the facts, ("s 5/28/08 IEP provided him with 8735 mpw of spccial education time. In his IEP of
9/8/08, the time was reduced to 700 mpw.

L -

Notes of 1g indicate that m reported that she was completing the behavior management plan that had been
used in ram at home to be transferred to school. 1n addition, while the August 11th 1:P does not provide for a home
program forl the evidence indicates that this was considered and rejected by the District. Indecd. \\‘hctlxcrg educational
program requires home instruction is an issuc (o be decided at this hearing, '

Though social work services were not at issue in this case, it is worth noting that g1 did suggest that the team consider
providing with school social work support. T

Since it was a point of contention at the hearing, 1 note that each of the private consultants as well as District staft agreed that

convening regular meeting to assess progress was appropriate and positive. I agree that this makes sense, but [ do not
order it.

neetir
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