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Summary of Decision
The Student brought a due process claim against the District asserting numerous violations of FAPE including inadequate
assessments, failure to provide related services with adequate intensity, failure to utilize appropriate instructional
methodology with adequate intensity, and a failure to provide the Student with IEPs that satisfied the procedural and
substantive requirements of FAPE. The Hearing Officer found that the District failed to provide the student with adequate
related services in the areas of speech and language and assistive technology. The Hearing officer also determined that, in
changing the student’s placement from self-contained to resource room, the District failed to provide the Student with
sufficient time to address his needs for reading instruction. Other IEP deficiencies also denied the Student FAPE.
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ILLINOIS STATE BOARD OF EDUCATION
IMPARTIAL DUE PROCESS HEARING

[— )

)
Student )
VS.

Local School District )

) Case No. 2008-0212
)
)

KRISTINE L. ANDERSON, Hearing Officer

HEARING DECISION AND ORDER

This matter comes before me pursuant to the Due Process Hearing Request of the Student’s mother, Ms.

. on behalf of her son, [ The family is represented by (GGG o q
I have jurisdiction to hear and decide this matter pursu:

The District is represented by
to 105 ILCS 5/14-8.02(a) et. seq., and 23 Illinois Administrative Code §§226.600 et. seq.

PROCEDURAL HISTORY

filed a request for a due process hearing on November 1, 2007. I was appointed as Hearing
Officer on November 16, 2007. The parties held a resolution session on December 10, 2007. Asa
result of the resolution session, the Parties agreed to convene an IEP meeting, which took place on
December 20, 2007. Some, but not all of the issues were resolved in the IEP conference. We held a
pre-hearing conference on January 23, 2008. The parties convened another IEP conference on February
21, 2008 to consider an independent speech and language and assistive technology evaluation. Though
the Student’s IEP was once again revised in this meeting, this still did not resolve all issues. The hegring

began on February 25, 2008 and continued on February 26, March 5, March 11 and April 28, 2008.
The hearing concluded on that day and I rendered my decision on May 12, 2008.

Issues

The Student asserts that. did not provide a free and appropriate public education during the period
from November 1, 2005 through the present based on:

1) Failure to conduct adequate or timely assessments of all areas of potential disabilities including,
speech and language, occupational therapy, learning disabilities and social/emotional (untimely
only) with the result that the student’s educational program for this period did not address, or
addressed inadequately, his learning impediments and attentional difficulties;

2) Failure to provide essential related services, with adequate levels of intensity, in areas of speech
language, occupational therapy, assistive technology and social work services;
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3) Failure to identify and utilize effective teaching methodologies at a sufficiently intensive level that
would enable the student to make progress commensurate with his cognitive skills;

4) Failure to offer a complete curricula in areas of reading, language arts, math, social studies and
science, with the result that student did not make academic progress;

5) The parent contends that the student’s IEP’s for the past two years:

i) Included statements of present levels of performance that do not accurately and objectively
state the student’s skills and functional levels.

ii) Provided goal statements that are vague and not measurable, and where the goals set an
increase in skill level, the goal is not commensurate with the student’s potential for
development.

ii1) Failed to address attentional and organizational limitations of the student;

iv) Failed to identify what methodology will be used to remediate student’s reading and math
skills;

v) provided for an inadequate level of related services in

(a) Speech language services are authorized at 30 minutes per week, but should be at
least 60 minutes per week for a child with significantly depressed expressive and
receptive language skills;

(b) Failed to offer social work services prior to January, 2008, despite evidence of poor
social interaction by the student;

(c) Failure to implement assistive technology resources in accordance with
recommendations in AT report;

vi) Offered occupational therapy only on a consultative basis, despite evidence that direct OT
services are required;

vii) Failed to authorize extended school year services, despite substantial evidence that the
student has experienced total lack of educational progress over the past two years.

Relief Requested
The Parent requests the following relief:

1.P rivate therapeutic day school placement at public expense;
2.Direc t that @ pay for independent educational evaluations in areas of identified need, including
occupational therapy, social/emotional, speech/language, and assistive technology;

3 .Direc t‘to offer related services in sufficient intensity to allow student access to educational

opportunity;

4 Direc tato provide compensatory education services for loss of FAPE during the past two
years, including; after school tutoring by a certified special education teacher for one hour per
week for two years;

5.Direc t‘ to convene an IEP meeting that will consider results of evaluations and implement the
foregoing relief; and

6.0ther r elief that will be determined after the receipt of additional school records.
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Findings of Fact

' is a 10 year old fifth grader who currently attends F School. For the period at issue,
November 1, 2005 to the present, he has attended two lementary schools, ‘nd L l
began attendin in September of 2004 in a regular second grade classroom. Within a short
period of time, Jlls mother, alerted the school thatl was struggling in the regular classroom
and that he previously had received special education services. Around this time, the school received
.s records from his previous school. The -IEP team met and determined thatl qualified for
services in a self-contained special education classroom as a cognitively impaired student. Because
nearby .)ffered such a placement and did not, ' was transferred to -

remained in the self-contained classroom for all of second grade and most of his third grade year.

( Tr. 44, 12/07 Social Assessment, SD 22, HX 38) In April, 2006, the [EP team
met to consider the results of a triennial evaluation and to write a new IEP for i Based on the results of
the evaluation as well as.s classroom performance, the team changed.s eligibility determination to
learning disabled from mild cognitive impairment. The team also changed.s placement from a self-
contained classroom to a regular third grade classroom with resource room support. (See 4/6/06 IEP, SD
104, HX 9) The changes were implemented almost immediately andl finished the 2005-06 school year
attending a regular third grade class at He was transferred back to -at the beginning of
his fourth grade year since -offere a resource room and could provide the services specified on

.s [EP. ' has remained at {jjjjjJ§. and currently attends a regular fifth grade class with resource
room support. Testimony concerning [ills learning needs and the services he received during the period
at issue is summarized below.

The Parent’s Testimony

is a strong advocate for her son. She is committed to obtaining the best education possible forl
To that end, she has been an active member of@pIEP team, participating in most -- if not all -- of the
IEP meetings. As she should, she sees herself as an equal member of the IEP team and doesn’t hesitate
to share her views about lls needs. In addition to her efforts in the IEP process,_ supports the
school’s efforts by helping [} with his homework and by reinforcing skills that he learns at school. On at
least one occasion, she has provided' with private instruction to bolster what is being done at school
(the Star Academy reading program.)

testified that she believes the District has failed to meet.s educational needs extending back to
his self-contained placement. The record, however, doesn’t support her assertion that she was unhappy
with the s self-contained placement. Indeed,- wanted |l to remain in the self-contained
classroom because as she put it,  he was making a lot of progress in that class.” (5/17/06 Letter to

SD 271, HX 18) There is no doubt, though, that she strongly disagreed with the team’s
decision to place' in a regular classroom with resource room support. When the team changed s
placement to a resource room in April, 2006,erote a series of letters (discussed in detail below)
expressing her concern and disagreement with this placement. (See, e.g., 4/11/06 Letter, SD 274, HX
14)

continues to believe that.s needs are not being met in the regular classroom and resource
room. She testified that she visited a private therapeutic day school and was impressed with the small
classes, available technology and quality of instruction. She would like for her son to be ablg;fo attend

such a school, because she believes he would greatly benefit from that learning environment.

s Third Grade Year

https://secl.isbe.net/SEDS/DueProcess/DPDocPrintView.aspx?Dest=04File... 6/17/2008




Case Number: Page 6 of 26

e The April 22, 2005 IEP

was [JJ|s teacher for the period that [ attended the self-contained classroom at

P ( /25/08 Testimony, Tr. 212-13) His an experienced teacher who was a very
credible witness. She testified about.s IEP's and the teaching strategies she used to implement the

goals on his IEP. (/d.)

The first IEP for' that is relevant to the period in question was written by — and the team_--
including the Parent -- on April 22, 2005. (See 4/22/05 IEP, SD 136, HX 2) According to this IEP,.s
disiiiiiies were mild cognitive impairment and speech and language impairment. (/d. SD 136) Ms.

estified, and the IEP indicates, that' received specialized instruction in the academic areas of
language arts/reading, math, science and social science. The IEP also includes a goal for independent
functioning. (Id. at SD 141-46). In addition, ' received speech and language therapy for thirty minutes
per week. (/d. at 146)

The instructional goals and benchmarks in this IEP are well written and thorough. They include.s

present level of functioning in reading and math.  The science and social science goals indicate that'
will be given materials consistent with his reading instructional level. The annual goals and guarterly
benchmarks are specific and measurable. Unfortunately, the IEP does not indicate whether il met each
of the quarterly benchmarks. NNl testified, however, that ] successfully met each of the
benchmarks for all the areas in which she had teaching responsibility. /26/08 Tr. 58-67) The
benchmarks requirel to succeed at a level of 60 percent accuracy, and Ms. was asked why the
requirements weren’t more rigorous. She replied that she wanted to ensure that|Jff was successful.
(2/26/08 Tr. 59) Asl succeeded in these tasks, she increased the accuracy requirements to 70 percent
accuracy. This is demonstrated in.s subsequent IEP written on April 6, 2006. (See 4/6/06 IEP, SD
91,HX9)

In addition to instructional goals and objectives, the IEP specifies a number of modifications that are to
be implemented on .s behalf including, extended time on task, work at functioning grade level, regular
review, monitoring on-task behavior in ten minute intervals, and giving positive praise and incentives.
(Id. at SD 139)

The IEP specifically indicates that assisstive technology is needed forl to access the curriculum. ( HX
2 at 139) It is silent, however, on the types of AT that should be used, or how the products be
implemented. This is despite the fact that @1ad conducted an assistive technology assessment just a
few months earlier, and the evaluator had issued a report with specific recommendations. (12/17/04
Assistive Technology Report, SD 156, HX 3) In particular, the evaluator recommended that Jjj make
use of software already present in the classroom including, Co:Writer and Write:Outloud to he pl with
writing assignments. She also recommended Kurzweil on a temporary basis until.s reading improved
with reading instruction. (/d. at 157) Significantly, the AT evaluator also recommended that be
referred to an occupational therapist, but the 4/22/05 IEP does not providel with occupational therapy.
(See HX 2) ;

Finally, the IEP indicates that [Jj shared her concerns about [ls reading skills and requested that|fj
be given more computer time to reinforce his reading. (HX 2 at SD 137) Though it is not reflected in
the IEP, Ms. %estified that she responded to request by giving Jll more computer time
when possible. /08 Tr. 56) - signed the IEP but indicated her signature was intended only to
show that she participated in the meeting.  (/d. at SD 136) She did not, however, specify any
disagreement with the IEP or submit a dissent.
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. Implemcnting.s IEP

Ms. Iso testified about the steps she took to implement.s IEP and his performance in her
class. According to-,.s greatest area of need was reagjng. This was reflected in his IEP

which allocated over two hours each day to reading instruction. The IEP targeted decoding skills,
fluency and understanding. (HX 2 at 141) To address these deficits, - incorporated a number of
multisensory methods into her instruction. In particular, sed phonetic sequencing from the
Lindamood Bell method for decoding instruction. (2/26/08 Tr. 59-60) She also used blocks and clay
and letter magnets to incorporate a tactile input. To enhance comprehension, allowed the
students to act out stories they had read. Getting the students up on their feet to role play also helped
them to remain attentive. (2/25/08 Tr. 205-08) Most of instruction was to small groups, but
students also received about fifteen minutes a day of individualized reading instruction. (/d. at 206, 208)

To reinforce her direct instruction, (@ lil§allowed the students to work independently on the computer
for another fifteen minyges a day. (2/25/08 Tr. 90) l primarily practiced phonics skills using the Lexia

and Earobics programs. Despite the AT evaluator’s specific recommendation that ' use Co:Writer
and Write:Outloud to bolster his writing skills, Gordon conceded that she only allowedl to use these
programs once or twice. (/d. at 91) She believed thatl could write by hand even though it was “slow
going.” She also noted that second and third grade students are not expected to complete many writing
assignments. (/d. at 95-96)

With respect to science and social studies, (il noted thatl was unable to read the textbooks for
those classes. As specified by his IEP, Gordon introduced the concepts his peers were learning by
providing books and materials that were on .s reading level. (2/26/08 Tr. 64-66, 83-83)

Ms. CEEIE:stified that.s academic struggles were due in part to his lack of motivation. Sometimes
he didn’t want to do the work or complained it was too hard. To address his frustration, Gordon
modiﬁed.s assignments by reducing his work load. (2/25/08 Tr. 213-16) Qi also believed s
performance was hindered by his lack of organization. (2/26/08 Tr. 66-67) As noted above, she included
an independent functioning goal on his IEP to address that issue. The goal focused onPs need to
improve his organization at two key transitions times: the beginning and end of the school day. (HX 2
at SD 145) -estiﬁed thatis organization skills improved as a result. (2/26/08 Tr. 66-67)

ﬂestiﬁed that in her opinion,' made acceptable academic progress during the 2005-06 school
year. gshe conceded that KTEA scores showed limited progress in reading -- three months in a year’s
time. She asserted that this limited progress was not surprising given jills learning weaknesses.
(2/26/08 T. 88-89) Moreover, l made nearly a full year’s gain in spelling. In math he went from a 2.1
to a 3.2 grade level in math computation. (/d. at 98)

e Specch and Language

s 4/25/05 TEP included speech and language therapy for thirty minutes each week. (HX 2 at 146)
wrote the speech and language goals for.s IEP, and also provided him with the therapy.
The present level of performance is not objectively measurable but states that ‘- is able to answer
“wh” questions from stories read.” (/d.) The annual goal states thatl will increase his language skills
through comprehension and sequencing activities from the classroom curriculum. The benchmarks
correspond to the annual goal, requiring that' will listen to a story, answer questions, and sequence

events with increasing accuracy --from 50-70 percent -- as the year progressed. (/d.) There is no
indication whetherl met these benchmarks, though ‘ testified that he did.
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e  Occupational Therapy

Though it was not included in the April 2005 IEP, the team revised .s IEP at the beginning of his third
grade year to include thirty minutes per week of direct occupational therapy forl (9/30/05 IEP
Revision, @130, HX 4). a @) occupational therapist, wrote the OT goal and
benchmarks and provided the therapy tofll The OT goal focused on improving ls printing skills. (/d.
at 132) According to Ms. l achieved the goal of properly printing his first and last name. They
then focused on improving [ills writing throughout his assignments. At the end of the 2005-06 school
year, [l had reached a point where he could produce legible classroom assignments with minimum
cues. therefore recommended that OT be provided to ' on a consultative basis. (4/6/06
Occupational Therapy Summary, @18, HX 45) oted that has glasses but often doesn’t wear
them. She required il to wear them for their sessions because his writing improved when he did so.

. .s Three Year Reevaluation and the April 6, 2006 IEP

In the spring of his 3rd grade year, the District completed a three year triennial evaluation of l ?
”, a @) school psychologist, administered the Wechsler Intelligence Scale for Children, the

aufman Test of Educational Achievement and two behavior observation scales (the BOSS and the
Conner Rating Scale) to determine whetherls behavior was indicative of attention deficit hyperactivity
disorder. (3/26/06 Report of Psychological Evaluation, SD 115, HX 11)

‘The results of the WISC indicated that |l was functioning in the low average range of cognitive ability,
with individual subtest scores ranging from low average to average. These scores prompted Ms.

o conclude thatl was not cognitively impaired, but instead, was learning disabled. (/d. at
SD 116-17)

On the KTEA, l received the following scores:
Letter and Word Recognition: S.S. 81, Gr. 1.7
Reading Comprehension: S.S. 77, Gr. 1.5
Spelling: S.S. 90, GR. 2.6

Math Concepts/ Application: S.S. 88, Gr. 2.5

Math Computation: S.S. 98, Gr. 3.2

With respect to the behavior observation and rating scales, the BOSS indicated thatl was off task 70
percent of the time as compared to his peers who were off task 50 percent of the time. In addition, the
Parent and were asked to provide their observations about.s behaviors. Their answers
were inconsistent, with the Parent recording more instances of oppositional behavior, inattentiveness
and hyperactivity than was observed in the classroom by Ms. Though Ms. I did not
expressly diagnose [ll with ADHD, she recommended thatl would benefit from classroom
modifications to address his lack of focus and distractibility. (/d.)

Ms. Ql-so completed a speech and language assessment as part of the three year reevaluation.
(4/4/06 Speech -Language Assessment Summary, SD 122, HX 13) She concluded that! exhibited both
receptive and expressive language deficits. Receptive language was measured to be in the moderately
low range, and [Jlls expressive language score fell within the extremely low range. (/d. at 123b)
According to ‘ these scores indicated that' was eligible to continue receiving speech and
language therapy. (/d.)

The team met on April 6, 2006 to discuss the results of the reevaluation and to write an [EP for' for the
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coming year. The most significant outcome of the meeting was the team’s decision to change .s
placement from a self-contained classroom to a regular classroom with resource room support. (4/6/06
IEP, SD 91,105, HX 9) The decision was based in part on the results of the psychological evaluation,
which indicated that ll was not cognitively delayed, but in fact had low average intellectual ability.
Moreover, that finding was consistent with Ms. ‘ opinion thatl was making progress on his
[EP goals. (2/26/08 Tr. 77-8)

Under the new [EP, the amount of time that l received special education instruction was significantly
decreased from 1230 to 430 minutes per week. l was to receive 400 minutes per week of language arts
instruction (reading decoding and comprehension), and speech and language for thirty minutes a week.
(HX 9 at SD 104) OT was changed from direct instruction to consultation. (Id. at SD 100) l was to
receive instruction in math, science, social studies and language arts in the regular classroom. The IEP
specifies a number of modifications to assist' to succeed in this environment including, use of assistive
technology, extended time on tasks, and regular review, to name a few. (Id.) With respect to AT, there
once again is no mention of a specific type of AT that should be used, or how it was to be implemented.
The team also determined that [l did not qualify to participate in extended school year instruction. (/d.
at 98)

As noted above, .s IEP includes two reading goals -- decoding and comprehension. Both indicate that

.s present level of performance is “low 2nd grade.” The goals and benchmarks are specific and
measurable. (HX 9 at SD 101-02) Ms. estified that she added a goal for reading
comprehension because it was an area of need for. and because content becomes more difficult as
students progress to the higher grades. ( 2/26/08 Tr. 75) She also raised expectations forl by requiring
that he demonstrate 70 percent accuracy instead of the 60 percent accuracy required the previous year.
(HX 9 at 101)

The IEP includes a speech and language goal that focuses on improving ls expressive language skills.
Though there is no assessment data included in the present level of performance, the goal and
benchmarks are clear and specific. They requirel to increase his expressive language skills by
producing simple, grammatically correct sentences. The benchmarks also require steady improvement
from 50 to 70 percent accuracy. (/d. at 103)

attended the April 6 IEP meeting and provided input. (See 4/6/06 M. letter to _ SD
275, HX 15) She disagreed with the team’s decision to change .s placement from self-contained to a
resource room, and on April 11, 2006, she wrote the case manager a letter expressing her disagreement
and requesting another IEP meeting. (4/11/06 M. letter to \ il SD 274, HX 14) The case

manager refused her request, stating that the team had decided to implement the IEP and, if necessary,

would write a revision in the future.  (4/19/06 -letter to- SD 273, HX 16)

was not satisfied by Ms. response and she persisted in her attempts to change the
team’s decision. On April 21, she wrote a letter to .District Specialist ﬁrequcsting thatl
be allowed to attend summer school. (4/21/06 @ lctter to SD 272, H On May 17, she
renewed her request to Ms. that another IEP meeting be scheduled. (5/17/06 ®. letter to
W, SD 271, HX 18) In this letter, I rcfcrs to the fact that [ has been placed in a regular
third grade class and specifically states that “this recent placement is inappropriate...& is denying my
son a free appropriate education.” (/d) She then lists several reasons in support of her position
including, “the reading & language level of his class work & homework is inappropriate,” and “every
day he comes home frustrated & telling me ...that he doesn’t understand the work in Ms. class.”
(Id) Significantly, q concludes by stating, “I would like him to be placed back into the special
education class, because he was making a lot of progress in that class.” (Id.) (emphasis added)
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attended and provided a letter in which she listed seven ideas that would help her son meet his
goals, including: a paraprofessional to help l with reading, sitting ' in the front of the class,
reducing homework assignments, and after school or Saturday tutoring. (6/8/06 #. letter to
SD 270, HX 20)- reiterated her belief that.s needs had been met in the self-contained classroom
when she stated: “The teaching strategy & method needs to be similar to Mrs. way of
teaching. This method & strategy is the reason why my son has made progress.” (/d.) As a result of
this meeting, the team revised [lls IEP to include additional modifications of a peer tutor and a
homework journal for' (HX 19 at SD 85)

In response to -s concerns, the team met again on June 8, 2006. (6/8/06 IEP, SD 84, HX 19)
I!!

was not satisfied with the two modifications and wrote another letter on June 14, 2006, in which
she stated that she disagreed with .s IEP. (6/14/06 @. letter to SD 269, HX 21) She
renewed her request for a paraprofessional instead of a peer tutor, and requested thatl be given more
help in science, social studies and math because these subjects had higher reading levels than what
was capable of reading. (/d.) The next day, NG responded by requesting that the school be
given five weeks to implement.s IEP and measure its effectiveness. (6/15/06 letter to @
SD 268, HX 22) One day after that, the principal at @ijjjp School wrote to ﬂorm her that,
“Effective today, l is being transferred back to his home school, ﬂw ere he will be able to
receive all of his special education services.” (6/16/06 K. Gl lctter to @, SD 267, HX 23)

s Fourth Grade Year

Because of his transfer, ' began attending Qi at the beginning of his fourth grade year. (2006-07)
Consistent with the 4/6/06 IEP, J attended a regular classroom. His teacher was il He also
received daily special education instruction from resource room teacher, (D

R described ' as a “learner” who did the same work as the rest of the class with some
modifications and accommodations. In reading, testified that' enthusiastically participated in

her group reading lessons. In fact, testified that she believed [l read on 4 grade level.  The
teacher conceded, however, that she made accommodations to assist him in reading. In particular, each
week, Qi scnt home tapes of the stories that the class was reading. [ listened to the stories at
home, which enabled him to successfully participate in the group reading lessons. ' was less interested
in the accelerated reading program, which required him to select a book and read independently in class
for forty minutes at a time. According toq l often put his head down on his desk instead of
reading. Likewise,' was unable to keep up with the required reading in science and social studies. He
required a modified grading scale to enable him to be succeed. In assigning grades, QH2!sc rut
greater emphasis on Jlls classroom participation and hands-on work than on his written work. Indeed,

onceded that in order forl to succeed in science, she had to modify assignments and grading
even more than .s TEP specified. Because ' also struggled with written expression, ; idn’t
require ' to write lengthy assignments, but often allowed him to respond orally. mssed,
however, thatls written expression improved during the course of the year from writing one sentence
to being able to write a paragraph.

As noted above, Ms.‘modiﬁed .s grades. On a November 8, 2006 progress report, for
exam le,.s average score 1n reading was a 70.97. The progress report indicates that this grade is a D.
For [l however, the grade was modified to a C. (11/8/06 Progress Report, PD 540, HX 60) This
progress report also indicates that l received a number of D’s and F’s on individual reading
assignments, and that he failed to complete several homework assignments. With the modified grading
scale,' received mostly B’s and C’s on his report card. The report card specifies that the grades reflect a
“significantly modified curriculum.” (See, e.g., Report of Student Achievement, PD 552, HX 73)
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Besides . received daily instruction and support from I—i, the resource room
teacher. 1s an experienced special education teacher who clearly is committed to providing
effective instruction to her students. d‘l is a strong advocate of the resource room model because
it allows students to attend a regular classroom and receive instruction with their non-disabled peers.
This, in 1\— opinion, motivates students with special needs and provides them with positive
peer models. {flbelieves this has been true for[J] As@ put it, [ is doing “so much better.”

NG tcstified that when [l arrived at QU in the fall of 2006, she gave him more support than
what was specified in his IEP because he was making the transition from a self-contained class to a
resource room. Specifically, @ifptestified that she regularly observed lessons being taught by Ms.
@ Once the lesson was completed, Ms. @i worked with [l] on the assignment(s) related to the
lesson. (ld at214-15)

In addition to offering support for regular classroom assignments, Ms. @@l taught [ reading decoding
and comprehension. She used the multisensory intensive phonics program to teach decoding. (Tr. 210-
212) ‘taught comprehension by incorporating Jlls science and social studies lessons. As in

class, @provided both small group and individual reading instruction. Given that's [EP
provided him with 400 minutes per week in the resource room, the amount of time that could
devote to reading instruction was significantly less than the 720 minutes per week thatl received in the
self-contained room.

e Speech and Language

In the fourth grade, [l] continued to receive thirty minutes per week of speech and language instruction.
His therapist, Ms. , testified thatl seemed sad when she first began seeing him. She attributed his
sadness to the fact that kids teasedl because he spoke with incorrect syntax. She addressed the problem
in her therapy and believes the problem has been resolved. ( Testimony, Tr.. 11-12) @y initially
sawl with a small group of boys. She conceded that Jll was afraid of being teased by the other boys in
the group, but still participated in the sessions. Jultimately switched l to individual therapy,
however, because she believed thatl had become too reliant on the other boys, allowing them to answer
for him.

With respect to the content of the lessons, @i testified that she followed the IEP benchmarks. When
asked why l didn’t receive more therapy time, Gary testified that she believes l exhibits a mild to
moderate level of speech and language impairment. According to the state guidelines, thirty minutes per
week is the right amount of therapy time for a student with that level of involvement.(Tr. 27-28) She
further testified that 30 minutes a week was appropriate as evidenced by .s progress, and because he
met his IEP goals. (/d. at 35)

o Assistive Technology Evaluation

About a month after l arrived at QD requested an IEP meeting to address the issue of
assistive technology. (10/5/06 IEP, SD 73, HX 50) The team complied with her request. In
preparation, the team decided to update ls previous assistive technology evaluation to determine
whether AT was still warranted. (/d. at SD 74) The evaluation was completed on November 15, 2006.
(11/15/06 Evaluation Report, SD 70, HX 64) The evaluator made several observations including that!
had difficulty “decoding words using a phonetical approach,” and that l had problems wit

“phonological awareness and processing,” which may have hindered his reading and comprehension
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abilities. (/d at SD 71) The evaluator also noted thatl had difficulty with spelling and writing. (/d. at
SD 72) She concluded that assistive technology would beneﬁt' in his deficit areas, and specifically
recommended software that would present sounds and letters in a consistent format, a phonics program
that presents both visual and auditory cues to help l develop adequate decoding and encoding skills,
and a word prediction program with auditory feedback. (Id.)

In response to the evaluator’s recommendations, the school received a variety of AT tools to use with.
including, Kurzweil, Co-Writer, Write Out Loud, and Lexia. (12/11/06 CPS record of assistive
technology issuance, SD 68, HX 29) Ms. testified that she participated in several training
sessions to learn how to best use these tools with jll and other students. (Tr. 231-32) (gEiltestified that
AT has been effective to reinforce a concept that il has already been taught. While aill sit with'
when he is working on the Lexia (phonics) program, @enerally works independently on the computer.

e The March, 2007 IEP

l attended the regular classroom and received support from Ms. @ throughout his 4th grade year.
At the end of March, 2007, the team wrote a new IEP for' (3/29/07 TEP, SD 49, HX 51) Like the
previous one, this IEP provided 400 minutes per week of specialized instruction in reading and language
arts, and thirty minutes per week of speech and language therapy. While the previous IEP included two
reading and language arts goals, in this IEP, there is only one goal. It does not provide a specific present
level of performance, but merely states that' functions “below his current grade level.” (/d. at 55)
Moreover, the annual goal, which focuses on improving fluency and word attack concepts, is not stated
in measurable terms. The benchmarks are unclear, mixing decoding and comprehension as part of the
same task. Moreover, two of the three benchmarks do not establish the level of accuracy that will be
required. Ms@i§ conceded that goals and benchmarks were not specific as to these elements. But
she testified that she measured .s proficiency through teacher prepared assessments, and thatl met the
requirements of each benchmark.

In addition to the language arts goal, the IEP includes a goal for speech and language. Though the
measurable annual goal is somewhat vague, (* will increase his overall language abilities.”) the
benchmarks are well written and measurable. (/d. at 56)

[l Fifth Grade Year

Throughout the current school yearl has attended Ms. ¢ class, which is comprised of 34 fourth
and fifth graders. (S Testimony, Tr. 154) He continues to receive resource room support from
Ms. Gl At the beginning of the year, | received the services specified on his 3/29/07 IEP. Several
weeks after — requested a due process hearing, the parties convened an IEP conference in an
attempt to resolve the dispute. (See 12/20/07 IEP, SD 12, HX 33). The team considered a Social
Assessment completed by the school social worker, and an independent interdisciplinary assessment
conducted at the SN ~; 2 result of the meeting, the team revised s TEP
by increasing his resource room instruction to 540 minutes per week to work on spelling, decoding,
vocabulary, comprehension and math. (/d) The team also added 15 minutes per week of social work
services. (Id.) [lls IEP was revised again on 2/21/08 to increase his speech and language therapy to 60
minutes per week, and to update and clarify assistive technology accommodations. (2/21/08 IEP, SD
316, HX 30)

Ms. G testified about.s erformance in her classroom. She stressed that she works closely.with
Ms.’each week to plan is instruction. (Tr. 160) l participates in the classroom lessons and
activities. He is required to do the same work as the other students, with some modifications, such as
shortened writing and homework assignments. (Jd. at 164) Ms. - supports regular classroom
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instruction by helping ' when he has difficulty understanding assignments. She also reviews .s
homework assignments with him. Because ' has particular difficulty with science and social studies,
teaches vocabulary and reading comprehension using content from those subjects. (/d. at 163)

When questioned about .s motivation, Ms. -stated that ' acts sleepy, and puts his head down
on his desk from time to time. (Tr. 164-65) She noted, however, that she has implemented an incentive
system whereby l earns rewards for being motivated and turning in assignments. Since she
implemented the system in December, S rcports that l is doing well and she sees less “head
down” behavior. (Id at 170-71)

believes that l is succeeding in her classroom with the modifications and resource room
support. She testified that he currently is earning C’s in his academic subjects. (Tr. 197-98) Though his
assignments are modified, Ms. {ijijiftestified that she follows the regular grading scale. (/d.)

Ms. nupports .s efforts in the regular classroom. She also teaches reading to Jl8 His instruction is
more intensive since the 12/20/08 IEP revisions. Specifically, Ms. @iiated that [f receives 4 hours a

week of reading instruction using the multisensory based Wilson method.  He also receives instruction
to strengthen his comprehension. To augment his reading instruction, ' now spends at least 40 minutes
per day working on the computer.

is the school social worker who completed the social assessment, and she testified about
her report. According to SNillp ] had not been assessed previously because he does not display
behaviors at school that would lead to a referral. (@PTestimony, Tr. 117-18) She conducted the
assessment in response to the Parent’s request. (12/20/07 Social Assessment, SD 22, HX 38) Through
her interviews with teachers and with the Parent, Ms. iifPlearned that [ struggles at times with a lack
of motivation. (Tr. 112) A classroom observation revealed that.s behavior is age appropriate and that
he enjoyed interacting with his peers. Though he was off task at times, he was easily redirected. (/d. at
113) To address the Parent’s concerns, Ms.becommended thatl receive 15 minutes per week of
social work services to help improve .s motivation. (/d. at 114) She has met with l several times
since the December IEP meeting, and that she is very pleased withis progress. (Id. at 116-17)

Independent Educational Evaluations

The Parent has sought input from various educational professionals outside .who have evaluated her
son and provided reports. The relevant portions of their testimony is summarized below.

- IS
Drr is a clinical psychologist employed by the— at the—
I

at n September, 2007, Dr. was involved in conducting an interdisciplinary assessment
of ' (HX 32) The evaluation included a medical, psychosocial, and psychological evaluation. The
team consulted on their results to provide findings and recommendations. Dr. i§did not conduct
any portion of the evaluation. Instead, she supervised the administration of the psychological evaluation
done by (SRS (G Tcstimony, Tr. 11) Ms. @) administered the Wechsler
Intelligence Scale for Children, the Wechsler Individual Achievement Test, and various behavior rating
scales. (HX 32 at SD 39) Though Dr.Qjjjjjjh did not work with.l found her to be a knowledgeable
and credible witness in explaining the results of the @@ assessment.

According to Dr. @}, the results of the WISC indicate thatl functions in the low average range of

intelligence, with a full scale IQ of 84. @l believes that the difference between s verbal
comprehension index (81) and his perceptual reasoning index (94) is significant and could indicate a
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learning disability. (Tr. 14)

On reading subtests of the WIAT, ' received a standard score of 77 in both decoding and
comprehension. These scores fall within the borderline range of ability and indicate that reading is an
area of deficit. Math scores were low average to average. [jfs written languagg, scores indicate that
has average ability in the area of written expression, but spelling is borggrline.
The -report diagnosed' as having a reading disorder and ADHD. (/d. at SD 45) The report
offers a number of recommendations including:

Thatl continue to receive learning disabilities services with a highly intensive and structured
program that focuses on his deficits in reading, spelling mathematics, written expression and the content
areas;

(16l
That the Lindamood Bell program be used to teach reading and spelling to.

Long and/or complex assignments be broken down into smaller parts;

Seating in the front of the classroom;

An OT evaluation;

Reduced written work, including the use of multiple choice and fill-in-the-blank tests;
Computer software to develop written language skills, such as Write:Outloud. (/d’)

In response to questioning @l conceded that she has recommended placement in a therapeutic day
schools for other students, but she did not do so here. (Tr.42)

Ms. @l is an experienced occupational therapist who has provided students with therapy in school
and clinical settings. She conducted an OT assessment of] l in February, 2008. (Occupational Therapy
Evaluation, PD 594, HX 43) Though she stated she believed her results were reliable, she conceded
that she wasn’t surel was giving his best effort. () Testimony, Tr. 155-56) Specifically, Qi
stated that' lacked motivation and needed redirection during the assessment. He had difficulty
remaining on task, and also required several reminders to wear his glasses appropriately. (HX 43 at PD
595) In an effort to try to get an accurate picture of .s true abilities, Q| testified that she went
outside the standardization for administering some of the measures. In doing so, QI testified thatl
showed he could do more than he initially indicated. (Tr. 157-58)

@ 2dministered instruments that measured.s visual motor and visual perception skills, as well as
gross motor skills. She stated that his scores ranged from below average to average. With respect to his
abilities as they relate to his school work, Silllnoted thatl grasps his pencil in an awkward way,
which impacts his ability to stay within boundaries. (Tr. 162) Signiﬁcantly,-did not testify that
@ OT services were inadequate. Instead, she stated that the “school OT did a great job” teaching the
elements of handwriting. (Tr. 169) She believes, however, thatl still needs help learning to space
letters correctly and recommended thatl receive direct OT services for one or two grading periods.
Once .s spacing improves, @l stated that OT services could return to consultative. (Tr. 170-71)

Dr. D - soccch and language pathologist currently in private practice. She holds
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degrees in speech and language pathology. She also has a Ph.D. with a focus on augmentative and
alternative communication. (* estimony, Tr. 128) As part of her practice, )
* conducts speech and language evaluations as well as providing therapy to children. (/d. at 126-
27) She also conducts assistive technology assessments. (/d.) Inresponse to the Parent’s request,
I-conducted a speech-language and assistive technology assessment of] l d)

According to l worked hard during her session with him. At times, however, he
complained of being tired and needed redirectii,. In general, he took direction well, and D

believes her results accurately reflect s ability. (/d. at 129-30) As part of the language
assessment, Dr. administered the Peabody Picture Vocabulary Test, the Expressive
One Word Picture Test, and the Test of Auditory Perceptual Skills. (Speech-Language and Assistive
Technology Evaluation, PD 435, HX 27) The results indicated that jlls single word receptive
vocabulary is “solidly in the average range,” and his expressive vocabulary is in the moderately low
range. (/d. at PD 436) On the TAPS,. scored within the average range for all of the lower level
processing skills. These skills, according to i M 2rc basic requirements for reading and
spelling. (/d. at PD 437) .s scores fell below the average range for more linguistic tasks such as word
and sentence memory. He scored lowest in auditory reasoning, the most complex form of auditory
processing. (Tr. 133)

Based on these results, Dr. D rccommended that.s services be increased to 60 minutes
per week, with a continued focus on expressive language and higher level language skills. (Tr. 150)
While she believed that.s [EP was deficient with respect to the amount of timei received therapy,
she did not criticize the IEP goals. Indeed, when shown the speech and language goal included inis
2/21/08 IEP, she responded, “It’s a great goal.” (/d. at 157) She did have concerns, however, that the
goal might be repetitive of an earlier IEP goal. (/d. at 160)

As noted above,— also administered an assistive technology evaluation. In preparation
for the evaluation, she reviewed AT Evaluation Reports conducted by @i (Tr. 153) She testified that
she agrees with the recommendations in the most recent @BAT evaluation. (Tr. 153, HX 64)
* also reviewed a list of assistive technology products that @@} has made available to .
such as Kurzwell, Co:Writer and Write:Outloud. (/d. at 153-54;-1ist of AT products, HX 29) She

was surprised, therefore, whenl did not seem to be familiar with those products during the AT
evaluation, and questioned whether' actually has been using it. (Tr. 153-55)

stressed that at his age,ls language deficits negatively impact reading and writing.
These deficits can be improved through the use of assistive technology. To illustrate, she described how
l read a chapter of a book using an AT product, which allowed him to listen to the story and follow
along. Afterwards,l received a perfect score on a factual quiz about the story. (Tr. 137-38) She
followed up by asking [l to read the next chapter of the story aloud, without the use of AT. Though he
tried very hard, reported that' finally put his head down and said, “I quit. I can’tdo
this anymore. Why won’t you let me do this on the computer?” (/d. at 139)

Similarly, ~also assessed the impact of AT on.s written work by asking him to
complete a writing assignment with and without AT. The quality of .s work, according to

S nd the speed at which he was able to complete the task greatly improved when he was
allowed to use Co:Writer and Write:Outloud. (Tr. 146) She also stressed that with the AT,' enjoyed
what he was doing, and even was excited that he was able to write so much. (/d. at 145- 47)
Accordingly, NGENENEED rccommended thatl be provided with assistive technology support for
at least 45 minutes a day. (HX 27 at 439) She stressed that in order to benefit from the products,. and
classroom staff must receive the appropriate training. (/d.) Some of the specific products recommended
include: Write:Outloud, Co:Writer, Kurzweil 3000, Earobics, and Simon Sounds it Out. (/d.)
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. R
Ms. GEP:'s 2 clinical suEervisor of the SEEEGGGEGD - CRD

Testimony, Tr. 121) At graduate students provide instructional services to students with special
needs. (/d) n the summer and fall of 2007 for reading instruction. (Summer 2007 ¢y
, PD 472, HX 41; Fall 2007 Report, PD 480, HX 42) Ms. got to
know [l in her role directly overseeing instruction, and because she had the opportunity to work with

him on occasion. (/d. at 126)

attended

According to R [ received individual and small group instruction using the Wilson Reading
Method. Upon his arrival, @was given a Woodcock-Reading Mastery Test and the Basic Reading
Inventory to provide a baseline level of performance. The test was re-administered to assess his
progress at the end of the summer and fall sessions. (HX 41, PD 475; HX 42, PD 482) ]
testified that | responded well to the Wilson method of instruction. (Tr. 127) The results indicate that
by the end ot the summer and fall sessions,' had gaineg,a full year--(from second to third grade -- in
word recognition at the independent/instructional level.  His reading comprehension also increased
from first to second grade at the independent level.

Ms. @ provided further testimony about the effectiveness of the Wilson method. G D
an experienced special education and reading teacher. She received training and began teaching the
Wilson method in 1991. She became a certified Wilson trainer in 1996.

Ms. QIR has not met[] Instead, she interpreted s SR R cports from her perspective
as a Wilson trainer.

Ms. G roted that the reports indicatel was reading real and nonsense words at a 2.1 level at
the end of the fall 2007 session. (See HX 42, PD 483-84) This level is somewhere between a first and
second year grade level, which for. is very low. Based on her review of the eports, Ms.
G < rtheless believes thatl was making progress with the Wilson method, and that he
should continue to receive intensive Wilson instruction. Intensive instruction is two to five lessons a
week working one-on-one with an instructor for 60 to 90 minutes; or small group instruction three to
five times a week for 60 to 90 minutes. (Wilson Informational Materials, PD 604, 653, HX 97)

CONCLUSIONS OF LAW

This is a case in which the Parent asserts that the District failed to provide ' with FAPE in virtually
every aspect of his education. In assessing the Parent’s specific assertions, 1t is important to discuss the
legal framework underpinning my analysis.

First, the Parent is the party seeking relief in this case and, as such, bears the burden of proof. Schaeffer
V. Weast, 546 U.S. 49, 62 (2005) Put another way, it is the Parent’s burden to present sufficient
evidence to support her allegations that the District failed in its obligations to providel with a free and
appropriate education.

Second, the starting point to any inquiry concerning the adequacy of educational services is Board of
Educ. v. Rowley, 458 U.S. 176, 188-89 (1982). That case established that a free appropriate public
education is an education “specially designed to meet the unique needs of the handicapped child,
supported by such services as are necessary to permit the child to benefit from the instruction.” In
Rowley, the United States Supreme Court set forth a two pronged test to determine whether a school
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district has offered a student FAPE. The first inquiry to be made is whether the school district has
complied with the statutory procedures required by IDEA. (20 U.S.C. 1401 et seq.) The second prong
of the Rowley test is whether the district has developed an IEP reasonably calculated to enable the child
to receive an educational benefit. Rowley at 206-07.

While there is no bright line test to define what constitutes FAPE, Rowley requires a school district to
provide a “basic floor of opportunity” in the form of specialized instruction and related services which
are individually designed to provide educational benefit to the handicapped child. Id. at 201. An
individualized education plan is acceptable "when it is 'likely to produce progress, not regression or
trivial educational advancement." Alex R., ex. Rel. Beth R. v. Forestville Valley Community Unit School
Dist. # 221, 375 F.3d 603, 615 (7th Cir. 2004)(quoting Cypress-Fairbanks Indep. Sch. Dist. v. Michael
F., 118 F.3d 245, 248 (5th Cir. 1997)). The purpose of IDEA, however, is to “open the door of public
education to handicapped children, not to educate a child to her highest potential.” Board of Education
of Murphrysboro Comm. Unit. Sch. Dist. No. 186 v. Illinois State Board of Educ., 41 F.3d 1162, 1166

(7th Cir. 1994) Finally, IDEA creates a strong preference in favor of mainstreaming, or educating a
child in the least restrictive environment. See Beth B. v. Mark Van Clay, 282 F.3d 493, 496 (7th Cir.
2002). The LRE is one that allows the disabled child to be educated with his or her nondisabled peers to
the greatest extent appropriate. /d. at 498

With a few exceptions, I conclude that the District has providedl with FAPE. On the whole, [ found
@D witnesses to be experienced professionals who conscientiously attempted to meet.s educational
needs, and who attempted to respond to -s requests and concerns. The parties reached an
impasse, however, and the seeds of this proceeding were sown, when the District placedl in a regular
classroom with resource room support. h strongly disagreed with that placement and wanted'
returned to a self-contained classroom. But the District did not comply with her request, since the team
believed that a regular classroom was the least restrictive environment appropriate for- [ agree with the
District that a regular classroom with resource room support is the least restrictive environment for!
The District failed, however, to strike the right balance between regular education and remediation by
limiting .s time in the resource room to only 400 minutes per week. The primary consequence of this
time imbalance is, that District failed to providel with adequate reading instruction.

The District failed to providel with FAPE in other areas, as well. Specifically, it failed to ensure thagl
received appropriate assistive technology support as the @ evaluations recommended. It also denie

l FAPE by failing to provide him with sufficient time for language therapy. Finally, in addition to
inadequate time for reading instruction, procedural errors on is 3/29/07 IEP were so significant as to
deny [l FAPE.

1. Whether the District deniedl FAPE by failing to conduct adequate or timely assessments of all
areas of potential disabilities

The Parent’s first contention is that the District failed to adequately assess .s potential learning
disabilities, as well as his speech and language, occupational therapy and social emotional needs. This
alleged failure prohibited the District from appropriately addressing all of .s learning and attentional
difficulties.

The Individuals with Disabilities Education Act makes clear that a school district has the responsibility
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to conduct full evaluations to determine whether a child needs or continues to need special education
and related services. 34 C.F.R. §§ 300.301(a), 300.303(a). In conducting an evaluation, the District
must use a variety of assessment tools and strategies to gather relevant functional, developmental and
academic information about the child. The assessments must be in a form most likely to yield accurate
information on the child’s abilities in all areas related to the suspected disability, including general
intelligence, communicative status, social emotional status and motor abilities. Jd. at §§ 300.304(b)(1),
300.304(c)(1) and (c)(4). In this case, the evidence demonstrates that-met its duty to conduct
adequate, timely assessments.

e The Psychological Evaluation

First, with respect to the claim thatqg failed to adequately assess .s potential learning disabilities, the
record shows that District conducted an adequate and timely triennial evaluation of Jll The school
psychologist administered the Wechsler Intelligence Scale for Children to assess jlls cognitive abilities,
and concluded that his scores were indicative of a learning disability, not cognitive impairment. She
also administered the Kaufman to measure .s level of academic achievement in reading, math and
spelling. While she only listed.s grade level scores, not standard scores, this did not preclude team
members from assessing .s academic progress, since the scores could be compared to past Kaufman
results.

The school psychologist also administered behavior rating and observation scales to assess whetherl
exhibited symptoms of ADHD or other behavioral disorders. Though she did not diagnosel with
ADHD, she concluded thatl exhibited distractibility and a lack of focus and recommended that the IEP
team address these issues by providing appropriate modifications.

The Parent points to the {if#evaluation as evidence that the @Jevaluation was inadequate. In fact, the
@ :nd @ reports are remarkably similar in their findings. For example, both evaluators
administered the WISC. Though they used different tests, (the Kaufman and the WIAT) both measured
ls academic achievement. Finally, both evaluations included behavior rating scales. Based on their
results, both examiners conclude that il has a learning disability instead of cognitive delay. With respect
to academic functioning, both the and @i cvaluations indicate that.s greatest deficit is in
reading with math skills falling within the low average to average range.

One difference between the two reports is that the @iireport diagnoses' with ADHD and recommends
that the Parent seek medication consultation. The @i report also recommends modifications to address

s ADHD including preferential seating, and breaking assignments into smaller components. While the

report doesn’t diagnose fwith ADHD, it does conclude thatl has attention deficits and

recommends that the [EP team make appropriate modifications. The team heeded the psychologist’s
recommendation and included a number of modifications to address .s attention deficits including
shortened assignments, frequent monitoring for on-task behavior, and use of verbal prompts to regain
attention. See 4/6/06 IEP

e The Speech and Language Evaluation

@ tricnnial evaluation of ' also included a speech and language assessment. The speech pathologist
administered the OWLS, which measured.s listening comprehension, oral expression and provided an
oral composite. From these scores, she concluded that.s receptive language skills were in the
moderately low range and that his expressive language skills were in the extremely low range, indicating
a communication disorder. She therefore referred jll for speech and language services. During the
4/6/06 IEP conference, the team determined that | should receive 30 minutes per week of language
therapy aimed at helpingl increase his expressive language skills.
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Though the Parent contends this evaluation was inadequate, it reaches the same conclusions as the
independent evaluation by Dr. (MR Spccifically, like the @pevaluation, (P
&found that.s receptive language is stronger than his expressive language. She recommended
thatl receive language therapy to improve his expressive language and higher level language skills.
Though she recommended 60 minutes a week instead of 30, this difference does not indicate that the
evaluation was inadequate,,Rather, it raises the question of whether the [EP adequately addressed

.s speech and language needs.

e The Occupational Therapy Assessment

Though he was first referred for an OT evaluation by an assistive technology evaluator in December,
2004 (See HX 3),. did not begin receiving OT services until September, 2005. This delay is of
concern, but the record does not establish that the delay is attributable to Neither does the record
include the OT assessment that led to the provision of direct OT services for ] Thus, to judge the
adequacy of that and subsequent assessments, I rely on the testimony of the independent
occupational therapist, whose testimony confirmed that the OT therapy provided by @iPto [l has
allowed him to make steady progress. As Ms. iiiiipput it, the@POT “did a great job” teaching the
elements of handwriting. She recommends only a short period of direct services to focus on remaining
issues related to spacing letters. While Ms.’also recommends that a sensory assessment be
administered, I conclude that the evidence that |l slumps in his seat and was easily agitated as an infant
is insufficient to warrant another assessment.

e Social Emotional Assessment

The Student contends that @lPfailed to timely assess s social and emotional needs. The responsibility
to identify and evaluate potentially disabled students arises from the District’s child find responsibilities
under IDEA. Specifically, according to the law, school districts have a responsibility to identify, locate
and evaluate all children residing within the district who have disabilities and are in need of special
education and related services. 20 U.S.C. §1412 (a)(2)(3)(A) (See also Ill. Admin Code § 226.100) A
district may not simply rely on a parent to initiate this process. Rather, a district’s obligation is triggered
when the district has reason to suspect a disability. See Jamie S. v. Milwaukee Public Sch., 519 F. Supp.
2d 870 (D. Wis. 2007).

Here, the evidence, however, does not support the conclusion that@llP should have suspected jll was a
student in need of social work services. Specifically, Ms. @R, thc school social worker testified that
prior to the dispute over s services, l would not have come to her attention since he didn’t display
any behaviors that would have led to a referral. Once the team decided to conduct a social emotional
assessment, Ms. (i Pmet withl and observed him in class, as well. She described [ as a “delightful
young boy.” Her classroom observations revealed thatl enjoyed interacting with other children, smiled
frequently and interacted in an age-appropriate manner. From her observations of jll and discussions
with teachegs, earned that' sometimes had difficulty remaining on task, but that he was easily

redirected. Ms. -did not view' as a student in need of social work services. Nevertheless,
because the Parent had requested support, and because teachers reported that ll had difficulty staying
motivated, @il recommended that [ rggeive 15 minutes per week of social work services to help

address .s difficulties with motivation.

On cross-examination, Ms. (il conceded that the @i report would have triggered further inquiry had
she seen it earlier. However, closer analysis reveals that the relevant portion of the report describes a
strained relationship betweenl and his mother. Indeed, the report states that believed that'
exhibited bad behaviors with her, but not at school. That admission, coupled with s report and
testimony, confirm tl'bq;- did not fail in its duty to suspect and identify' as a student in need of
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social work services.

2. Whether the District Failed to provide essential related services with adequate levels of

intensity

The Parent contends that the District failed to provide' with related services -- i.e. speech and
language, assistive technology, occupational therapy, and social work services -- with sufficient
intensity to satisfy the requirements of FAPE.  As will be discussed below, the evidence indicates that
the District failed to meet the requirements of FAPE in providing speech and language services and AT
services tol It satisfied the requirements of FAPE with respect to OT and social work services.

* Adequacy of Speech and Language Services

therapy goals. As described above, both the . and independent evaluations indicated that s therapy
should target his expressive language deficits and higher level language skills. The relevant IEP's and
testimony from the speech therapists indicate that is precisely what they did. What is in dispute is
whether thirty minutes of therapy per week is sufficient, or whether FAPE required that!‘should have
received more. Dr. &testiﬁed that, based on the severity o?s deficits, he should
receive an hour of language therapy per week. On the other hand, each of @s speech and language

therapists testified that they believedl was able to make adequate progress with thirty minutes of
therapy per week.

First, with respect to speech and language, there is no real dispute concerning the adequacy o?s

Closer analysis of the evidence reveals a determinative fact. Ms. @i Fs language therapist from the
fall of 2006 to November, 2007, testified that there are state guidelines that establish the amount of time
for service based on the severity of a student’s disability. Students with a mild to moderate speech and
language disability are recommended to receive 30 minutes per week of therapy. Students with a
moderate to severe disability should receive more time -- up to 90 minutes per week. @iPtestified that
in her opinion,.s deficits were within the mild to moderate range, making thirty minutes an
appropriate amount of therapy. , however, failed to appropriately consider the results of s April
2006 speech and language assessment, which indicate thatﬁs receptive language scores fell within the
moderately low range, and his expressive language scores were in the extremely low range. Thus,
according to the state guidelines described by l required more than thirty minutes a week of
speech and language therapy to address his extremely low expressive languaie deficits. And since the

most recent evaluation (completed by Dr. indicates that ills expressive vocabulary
remains in the moderately low range, the team’s recent decision to provide il with sixty minutes a week

of language therapy is appropriate.
o Adequacy of Assistive Technology Services

Second, with respect to assistive technology, the record indicates that an AT evaluator first concluded
that' should receive AT support in December, 2004. She specifically recommended Co:Writer and
Write:Outloud to help' with writing assignments, as well as Kurzweil to assist! inreading. This
recommendation was generally noted injills 4/05 IEP. But there is no mention of specific products that
will be used, or the manner in which AT will be incorporated into .s instruction. Indeed, Ms.
testified that while she did allowlto play phonics games on the computer, she did not utilize the
writing software more than a few times.

The District updated .s evaluation in the fall of 2006. The evaluator again concluded that assistive

technology would benefit M in his deficit areas, and specifically recommended decoding software, as
well as software to assist [l in his written expression. In December 2006, the school received a variety
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of AT tools to use with ' including, Kurzweil, Co:Writer, Write:Outloud, and Lexia. Ms.
testified that she participated in several training sessions to learn how to best use these tools with' and
other students. Curiously, however, .s subsequent IEP written in March, 2007 indicates that AT is not
required for the student to access the curriculum. Nevertheless, @i testified that l ets regular
computer time and can use the AT products. Ul testimony indicated, however, that generally
works independently and is free to choose the program he wants to use. @ifinoted that [l likes some
of the phonics and decoding programs, and she will sit with ' when he is working on the Lexia
program. . however, does not regularly use Co:Writer or Write:Outloud to help him with written
expression, and.does not rely on those resources to enhance her writing lessons with

This evidence demonstrates that @ failed to adequately implement the AT evaluator’s
recommendations from the start of the relevant period -- November 1, 2005 -- until December, 2006
when@iil®installed AT and trained Ms. @ Even then, the record indicates thatl did not receive
adequate guidance and supervision in making appropriate use of these products. Ms. testified that
for the most part, l is allowed to choose what he wants to do on the computer, and he works
independently. Indeed, with respect to written expression, @listill has not provided [l with regular
opportunities (with instructional supervision) to use this software. As Dr. makes
clear, such software is a critical tool to enablingl to become more independent and adept at expressin
himself and completing written assignments. Indeed, Co:Writer and Write:Outloud will promote .gs
learning and motivation by allowing Jll to produce a superior work product with greater ease.

e Adequacy of OT Services and Social Work Services

Though the Student asserts @Il OT services were inadequate, the evidence does not support this
conclusion. Testimony from @l occupational therapists and the Parent’s own expert indicate thatq
made steady progress in meeting the OT goals on his IEP. While Ms. @llwould provide additiona
time of direct service to work on spacing issues, @ has demonstrated its OT services for ' have
satisfied the requirements of FAPE. There is ng,pasis to conclude that providing OT services on a

consultative basis will result in a denial of FAPE.

Finally, the Parent asserts that social work services for' have been inadequate. As indicated above, she
has failed to meet her burden of proof on this issue.

3. Whether the District Failed to utilize effective teaching methodologies at a sufficiently
intensive level to enable the student to make progress commensurate with his _cognitive skills

The Parent next asserts that the District failed to utilize effective teaching methodologies at a
sufficiently intensive level to enable the Student to make adequate progress. It is difficult to analyze this
assertion bggause it is stated in such vague terms. Presumably, it is intended to refer to .s reading
instruction.  While I disagree with the Student’s contention that the District failed to use effective
teaching methodologies to teach reading, I agree that reading instruction in the resource room should
have been more intensive.

First, in considering whether @) used effective methodologies to teach reading to all of the
witnesses who testified about reading agreed that a multisensory approach is the most effective means of
teaching' to read. (See, e.g., Testimony of s, D, QI The record confirms that both
Ms. Qi and Ms. @@ used multisensory approaches. (fi}testified that she relied on aspects of
the Lindamood Bell method-- the method recommended in the @ report - to teach decoding. She
also utilized clay and blocks to incorporate the tactile modality. Ms. QUi also had the students act
out the stories they had read as a means of incorporating a kinesthetic element to reading
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comprehension. Ms. Qg testified that she initially used a multi-sensory method called intensive
phpnlcs to teach phonics. More recently, she has begun using the Wilson method to teach reading to
Wilson also relies on a multisensory approach to reading instruction.

With respect to the level of intensity, the Parent suggests that Ms. @il reliance on several types of
reading strategies may have detracted from the intensity of her reading instruction. The Parent’s proof
failed to support that conclusion, however, particularly in light of the fact thatl received over two hours
a day of reading instruction as required by his IEP. Moreover, prior to the filing of her due process
complaint, i stated more than once that she believed (il reading instruction was effective
and thatl was making progress.

When .s special education placement was changed to a resource room, his instructional time was
significantly decreased from 1200 to 400 minutes. (The other thirty minutes included on the IEP’s was
for speech and language therapy.) Such a reduction made it impossible for @ill}to provide reading
instruction with the intensity thatirequired. Indeed, that.s IEP does not provide him with sufficient
instructional time was confirmed by Ms.- who testified that she often seesl for more time than his
IEP specifies. While Ms. @l commitment is commendable, her actions do not relieve @ of its a
duty to provide' with an [EP that appropriately addresses his instructional needs.

‘ failure to provide reading instruction with an adequate level of intensity is further evidenced by
the fact that.s achievement scores in reading have remained significantly below grade level. When
measured near the end of his third grade year, for example, KTEA scores indicated that.s reading was
on a mid first grade level, with a gain of only a few months from the year before. Since then, Ms.”
has not attempted to objectively measure is progress in reading. According to the WIAT, which the
@ cxaminer administered at the beginning of this school year, .s reading skills have continued to
remain significantly below grade level in decoding and in word recognition. Indeed, the gap seems to
have grown wider.

Finally, while it is true that' functions within the low average range of intellectual ability, that does not
mean he can’t make better progress learning to read. P reports confirm that l made
noticeable progress in a relatively short period of time when instructors used the Wilson method in
intensive instructional sessions. Within the last few months, @Bhas begun providing Wilson
instruction to' in his resource room. This is a promising development, which should continue at a level
of intensity that will enablel to make adequate progress.

4. Whether - failed to offer a complete curricula in areas of reading, langunage arts, math,
social studies and science, with the result thatrlid not make academic progress

The Parent next argues that‘failed to offer' a complete curricula in the areas of reading, language
arts, math, social studies and science, which prohibited him from making academic progress. This
assertion is overwhelmingly contradicted by the evidence, which indicates that.s teachers have
worked hard to ensure that to the extent possible, jJll is exposed to the same curricula and concepts to
which his peers are exposed. For example, while jJll was a member of Ms. q self-contained class,
she recognized that he was unable to read the science and social studies texts used in the regular
classroom. Thus, Ms. QEilaught ] using materials that discussed the same topics, but were on a
lower reading level. In addition, s fourth and fifth grade regular classroom teachers both testified that
l participates in the same lessons as his peers, and is expected to complete homework and assignments
to the extent he is able. Indeed, Ms. (llestimony about her collaboration with the regular -

classroom teachers, and her efforts to helpl with his regular classroom assignments was noteworthy.

5. Whether numerous deficiencies in.s IEP denied him FAPE
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Finally, the Parent presents a number of alleged deficiencies in.s IEP's -- both procedural and
substantive -- that she contends resulted in a denial of FAPE. Many of these allegations, particularly
those that deal with related services, are repetitive of issues raised above and already have been
addressed. The remaining issues are discussed below.

First, as noted above, Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982) sets forth a two pronged
test to determine whether a school district has offered a student FAPE. The first inquiry to be made is
whether the school district has complied with the statutory procedures required by IDEA. (20 U.S.C.
1401 et seq.) Parents are entitled to relief for procedural violations only if the alleged violations resulted
in substantial harm to the student. W.G. v Board of Trustees, 960 F.2d 1479, 1484 (9" Cir. I 992) The
second prong of the Rowley test concerns substantive denials of FAPE. That prong of the test is
explained in detail above, and will not be repeated here.

There are a number of IEP’s (including revisions) that were implemented during the relevant time
period. While there are slight omissions and small mistakes in several of therp,; the March 29, 2007 IEP

contained deficiencies that are serious enough to constitute a denial of FAPE.  Specifically, the IEP
goal for Language Arts, English and Reading is substantially deficient. It fails to provide a measurable
level of performance. Instead, it vaguely mentions that' is “performing below his current grade level.”
Such an indistinct statement offers no baseline with which to determine whetherl has made progress.
Neither is the “measurable” annual goal measurable. It simply states that a variety of strategies (without
specifying which) will be used to teach fluency and word attack concepts. Finally, the quarterly
benchmarks are unclear and confusing to the point where it is impossible to discern what skills the
student will gain if the benchmark is mastered. Moreover, two of the benchmarks do not specify the
level of mastery required to successfully meet the benchmark. In other words, all of the elements of that
LEP goal are deficient. Such procedural failures are so substantial that they constitute a denial of FAPE.

The Parent also contends thatl was denied FAPE, because the school did not allow him to participate in
the extended school year program despite “substantial evidence that the student has experienced total
lack of educational progress over the past two years.” To suggest thatl experienced a total lack of
progress is a gross overstatement. It ignores evidence that demonstrates that' was making progress in a
number of areas and receiving passing grades in his classes. I agree, however, that because of his
serious deficiencies in reading, esy should have been offered to jll for the summer of 2006 and 2007. By
failing to allow him to participate in esy, the District denied' FAPE.

Pursuant to the above findings of fact and conclusions of law, it is hereby ordered:

1. The Parent’s request that the Student be allowed to attend a private therapeutic day school at public
expense is denied.

2. The Parent’s request that @@ipay for independent educational evaluations that were completed in
the areas of occupational therapy, social/emotional, speech and language and assistive technology is
denied.

3. The Parent’s request that @#be directed to pay for additional independent evaluations in areas of
demonstrated need such as OT, is denied.

4. Parent’s request that @ be directed to provide related services with sufficient intensity is granted

with respect to speech and language and assistive technology. The District is ordered to provide' with
at least one hour per week of speech and language therapy extending, at least, through the 2008-09
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school year. The District is also ordered to provide' with appropriate assistive technology support.
This requires more than insuring AT products are available in the resource room. @ must provide
both the resource room teacher and the Student with adequate training to be able to use the AT

products. Most important, the Student must receive weekly instruction -- with direct teacher supervision
--using one or more of the AT products for written expression. (Co:Writer and Write:Outloud)
Instructional time for written expression must be at least forty minutes per week. To the extent it has
not already happened,l should begin to use the written expression software to assist him in completing
written assignments from his regular classroom assignments.

5. Parent’s request that @lPbe directed to provide the Student with compensatory services is granted in
the following ways:

o @ shall provide the Student with after school tutoring by a certified special education
teacher for one hour per week for the 2008-09 school year;

o &@:hal provide the Student with reading instruction in the summer of 2008 and 2009.
Because it has proved to be more successful with ' than other multisensory methods, the
instruction must rely on the Wilson method. Moreover, instruction must be provided by
a teacher who has received Wilson training, and who has taught the Wilson method to
students. The summer sessions must extend for at least five weeks, with at least three
sessions per week lasting two or more hours.

6. The Parties shall convene an IEP conference no later than two weeks from the date of this decision to
draft a new [EP for. which takes this decision and order into account. In particular, the [EP must
provide sufficient time forl to receive at leagg,one hour a day, at least four days a week, of reading

instruction using the Wilson reading method.

7. Assuming Ms. @RI will be the individual who provides Wilson instruction to the Student, P

shall provide Ms. @i with additional training in the Wilson method, either through additional support

from Ms. GEENIR, or by providing for Ms. Gl to attend at least one additional Wilson seminar at
expense.

8. The District shall provide proof of compliance with the aforesaid orders to the Illinois State Board of
Education, Compliance Division, 100 no. First St., Springfield, 1. 62777-001, on or before June 15,
2008.

DATED: May 12, 2008

Kristine L. Anderson
Impartial Hearing Officer
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P.O. Box 7065
Evanston, 11. 60204

3
The parties had been hopeful that the hearing would be completed in four days. When that was not the case, it became
necessary to schedule a 5" day of testimony. April 28 was the first available date that I could reconvene this hearing.
[2)
The Parent asserts the transfer was in retaliation for her complaints about the change in .s placement. The District denies
this assertion. Other than the coincidental timing, there is no other evidence to support the Parent’s charge.
(3]
To the extent that [ do not provide citations for the testimony of some witnesses, it is because transcripts including their
testimony had not become available at the time of this writing.

14)
The IEP includes the following Kaufman Test of Educational Achievement grade level scores: reading 1.2, spelling 1.8,
math 2.1
13]
This was her practice throughout the period in dispute.

l6]

Though the IEP refers to that time as reading and language arts, the goals make clear that the focus was on improving.s

reading skills. (See HX 2 at 141)
(71

Ms. @I testified that there were also math software programs available for the students to use. This was not area of

focus at the hearing since math is an area of relative strength for'
(8]

To be precise,.s IEP provides a baseline reading grade level score of 1.2. (HX 2, SD 141) When the KTEA was
subsequently administered in March, 2006, however, the results showed that il functioned at a 1.5 grade level in reading
comprehension and 1.7 grade level in letter and word recognition. (3/23/06 KTEA protocol, HX 64)

9
In her report, Ms. @iiiponly recorded the KTEA grade equivalent scores, not standard scores. At the hearing, she was

asked to provide the standard scores, because they allow one to compare a student’s performance on different tests. The
KTEA had previously been given to. allowing comparison of scores.

(o]
At the hearing, the case manager, Ms.-, stated that she did not consider s letter to be a dissent because

H stated that she “disagreed” with the IEP. Ms. (D conceded that i! had stated that she “dissented”
with the IEP instead of saying that she “disagreed” with the 1EP, Ms. (Il immediately would have scheduled
another [EP meeting. (Tr. 118-19)

)

This testimony is at odds with virtually all of the other evidence in the record indicating that' reads at least two years

helow grade level.

Ms- testified that she has continued that pattern of observing the regular classroom teacher present a lesson, and
then working with' to reinforce what has just been taught.

(3]

@ bccame familiar with the Wilson method several years ago by attending a Wilson training session.- then
taught the method at anothe. school where the materials were available. She has received additional training in the
Wilson method from , a. itinerant special needs teacher. Though Ms.& is not a certified
Wilson trainer, she is an experienced reading specialist with a background in learning disabilities who has had a good
deal of experience with the Wilson method.

(4]
Dr.-cautioned that although .s overall written expression score showed average ability, testing indicated that he
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has significant difficulty writing sentences and paragraphs. (Tr. 35-36)
(s
The ADHD diagnosis is somewhat puzzling given the fact that the rating scales indicate that' demonstrated normal to

slightly atypical behaviors that are indicative of ADHD and hyperactivity. (/d. at SD 39) l did exhibit problems with
inattention, however. (/d. at 39-40)

[16]
Dr @ described the Lindamood Bell instructional program as being a multisensory, phonemic approach, which she
has used and believes to be particularly effective.

17
The report measured.s independent, instructional and frustration levels of performance. (/d)

(18}
This issue is addressed below.

{19]
Some of.s teachers testified that, in the past, students sometimes teased' While this is of concemn, the Parent failed to
demonstrate that it was a serious enough problem to trigger the District’s child find obligation.

[20]
That she believedl could benefit from social work services is not indicative thatl demonstrated a special need.-
made clear that she believes every student could benefit in some way from social work services.

121}

Also relevant is the fact that the. report doesn’t recommend thatl receive social work services. It simply
recommends that Jll be exposed to peers in park district or other structured recreational programs to help him develop
social and play skills.

(221

There was much discussion from each of the occupational therapists about.s need to wear glasses, and his resistance to
doing so. The Parent suggests that @iPshould be held accountable for not ensuring thatl consistently wears his
glasses. While it certainly would be advisable for the Parent and the District to collaborate on some type of incentive
system to help motivate' to wear his glasses, the decision ultimately is up to him.

[23]
I make this assumption because there was no evidence presented at the hearing concerning the adequacy of.s math

instruction. And while the Parent raised concerns about.s access to the science and social studies curriculum, there
was little, if any, challenge to the sufficiency of the methodology for teaching these subjects.

(24]

A note of caution, here. As' progresses to the intermediate grades, content will become more difficult to read and
complex to understand. That is why it is imperative that @ strike the right balance between providingl with intensive
remediation for reading and writing, and creating accommodations and modifications for his classroom work. (Indeed,

testified that striking the right balance is one of the hardest challenges that special education teachers
face.) Otherwise,l may reach the point where the gap between his ability and the demands of the curriculum is too
great to overcome, and modifications and accommodations become so extensive that there is no meaningful requirement
for the Student to learn and succeed in a regular classroom.

23]
The 4/6/06 IEP also deniedl FAPE by failing to provide adequate instructional time to mcet.s needs. Since | have
already addressed that issue, I do not repeat it here.

1261
1 am also concerned that recent [EP’s, written after the parent requested a due process hearing, are not complete, but have
several sections where the drafter has written “NA”. When questioned about the reason for this notation, Ms.
testified that those portions could not be completed until the outcome of the hearing. Neither did the Parent object to the
District’s failure to complete those sections. I do not conclude, therefore, that these omissions constitute a denial of
FAPE, but rely on the Parties’ representations that an IEP conference is to be convened immediately after my decision is
rendered, and the omissions will be filled in.
(27)
To ensure.s progress, the instructor should closely follow the Wilson manual of instructions, and avoid combining

elements of numerous methods. This will more effectively provide the consistency, repetition and reinforcement that is
critical to.s success.
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