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HEARING DECISION AND ORDER

This matter comes before me pursuant to the due process hearing request of the Student’s
i resented by f

Parents, e Student, *
e District is represented by I have junsdiction to hear and
ecide this matter pursuant to 105 ILCS 5/14-8.02(a) et. seq., and 23 Illinois Administrative

Code §§226.600 et. seq.

PROCEDURAL HISTORY

The Parents filed a request for a due process hearing on August 6, 2007. Another Hearing
Officer originally was appointed to oversee the matter on August 16, 2007. The parties engaged
in resolution but were unable to resolve the dispute. A prehearing conference was held on
October 2 and 4, 2007. In February 2008, the first Hearing Officer withdrew from the case, and I
was appointed to replace her on February 25, 2008. After conferring with the parties, and
because I had previously scheduled other hearings in March, we selected April 15 as the date the
hearing would begin. Though we planned for four days, the hearing actually required eight days
of testimony, which took place on April 15, 16, 21, 24, May 21, June 4, 27, July 1. The Parents
requested a copy of the transcript of the hearing, and the hearing record remained open until a
copy was provided to the Hearing Officer, as well. Having access to the hearing transcript was
particularly important in this case given the length of the hearing and breadth of the issues. The
record closed on August 4, 2008. I rendered my decision on August 9, 2008.

ISSUES
The issues asserted by the Parents at hearing are:
Whether the District violated the Student’s right to a free and appropriate education due to:
1. Failure to conduct a timely evaluation of the Student;

2. Failure to conduct a timely IEP meeting;



8.
9,

Failure to provide the Student with an appropriate placement;

Failure of the IEP team to adequately consider outside evaluations presented by the
Student’s parents or to meet its child-find obligations;

Failure to recognize all of the Student’s disabilities;

Failure to provide the Student with meaningful present levels of performance and
measurable goals and objectives;

Failure to provide the Student with an IEP that addresses all her special education needs;
Failure to determine Student eligible for, and provide extended school year services;

Failure to pfovide the Student and her parents with an accurate and complete IEP;

10. Failure to consider a functional behavioral analysis and behavior intervention plan for

the Student;

11.Failure {o corsider compensatory services for the Student to address delays in services;

12. Failure to consider a continuum of placement options.

REMEDIES

The remedies sought by the Parents are:

1.

. Transportation costs to—to be paid by-

That the Hearing Officer order the District to reimburse the Parents for their unilateral
placement of the Student at or the 2007-08 school year, and for

the 2007 summer school program;

That the Hearing Officer order-lo pay for the Student to attend
r the 2008-09 school year as compensation for the District’s failure to provide
the Student with a free appropriate public education for the 2006-07 school year;

In the alternative, an order directing the District to provide the Student with an IEP with
appropriate eligibility, goals and services

The District requests a remedy in the form of an order from the Hearing Officer finding that the
July 2007 IEP (and the January 2008 revision) is appropriate and ordering that it be
implemented.



FINDINGS OF FACT

-recently completed her seventh grade year at a private school for
students with learning disabilities. She began attendin in the summer of 2007

and became a full-time student in the fall of 2007. Her parents removed her fro
*and unilaterally placed her at*because they believe
ad failed to provide their daughter mpropnate tion during the 2006-07 school

year. They also believed that the IEP prepared fo‘;ﬁor the 2007-08 school year
failed to adequately address her needs. For these reasons, the Parents initiated this due process
proceeding and are requesting that the District be ordered to reimburse them for their tuition

. They also ask that the District be required to pay for their

or the 2008-09 school year as compensation for the Distrigt’

ith an appropriate education during her 6th grade year a
educational needs and learning experiences are discussed

Before she began attendinmin 2006,‘had student at the”

from preschool through the fifth grade. is a private school specia n

instruction. According to her father, Mr ncountered difficulties at theﬁas

early as the first grade. In particular, she struggled with math and showed a lack of or, tion.

(M:i 5/21/08 Testimony, Tr. §2-83) By second grade, teachers began to report tha asn’t
doing her assignments. Though truggled academically, Mr' testified that in many ways

she appeared to be extremely bright. (/d. at 86)

alleged failure to provi
The relevant facts concernin,
below.

The Lycee Francais

The Parents’ concern over- difficulties led them to Dr. ! Dr.-administered a
full battery of tests including, the Wechsler Intelligence Scale for Children (WISC), and the

Woodcock-Johnson Tests of Cognitive jbilii and Tests of Achievement. (2/15/04 Report,

A 45, 62, HX 42') Based on the results ncluded “ay girl of superior
intellectual functioning.” Id. at A 63.2 He also concluded, however, tha ibited several
processing deficits. Achievement testing revealed all but one subtest (math fluency) to be within
the average range. (/d. at A 49-50) Because of her superior cognitive ability, Price concluded
that there was a significant discrepancy between ability and her achievement in the areas of
reading comprehension, written lan e and math. (/d at A 63) This discrepancy, together
with her processing deficits, led‘“:ﬁ conclude tha ad a learning disability (Id.)

! The Parties submitted separate binders of exhibits, which were numerous. In citing to exhibits that were
introduced at the hearing, I identify the document, the page number, and then have assigned the document a
hearing exhibit number (HX). Thereafier, I refer to the document as “HX__.”

verbal comprehension index -- which was in the superior range -- was the best indicator o true
tive abilities. The index scores were as follows: Verbal Comprehension: 126 (96%), Perceptual

2 Plice noted that on the WISC, there were significant discrepancies between. index scores, and concluded that
Reasoning: 88 (21%), Working Memory: 102 (55%), Processing Speed: 94 (34%)
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ber of recommendations to addregs academic and grganizational
weaknesses. endum, A 38, HX 17) Mr.j@litestified that he and mother shared
results wr teachers. Though the school wanted to help, it was limited {p what it
could do because there were no formal services for students with special needs. (Mr.Jll Tr. at
89-90) The Parents hired private tutors to provide support. (See, e.g., Mr..Tr. 86) Still,-
continued to struggle with her orgapizational skills and academics. A little over a year later, the
Parents consulted Dr. who evaluat d concluded that she had attention

deficit hyperactivity disorder, along with adjustment disorder with depressed mood.3 ( 4/28/05
Report, A 37, HX 18)

-'emained at the

and, according to

through the fifth grade. She continued to struggle in math and science
was often weeks behind in her assignments. In part because of these
ents decided to remove her from the her in

school. (Mrjl Tr. 93-94) They appli

, and she wag accepted as a 6th grade student for the 2006-07 school year. Mr. h
testified that he and Ms. 3l chose because it had an excellent reputation, it was their
neighborhood school, and the school offered foreign language instruction. Moreover, the Parents
were vaguely aware that rovided the kind of services that could help. (Mr. .[ r. 94)

As part of the application process, the family visited
admissions counselor, Ms. (Ms. 3 6/27/08 Testimony, Tr. 175) this early visit,
Ms. {J} agied that{fillbe admitied as a filth grader -- not a sixth grader. Ms. [tressed that,

becausc Sl had started school early, she was a year younger than most of her classriatcs. She

in early 2006 and met with an

and Mr.

believed that the new start at presented the right opportunity for o be
placed with students ber own age. The Parents also believed fifth grade would
help to alleviatﬁacadennc difficulties, According to Ms. didn’t like the idea
and stated that ight not be a spot fo the fifth (Id at 175-76)

Aﬁer.was accepted a 1 Ms. returned to the school t
June 2006. She met with and rejterated her request to hav:
Tr. at 177) This time, according to Ms she informed
mcl g the diagnoses of learning disabilities and AD (Id. at179)
d that became angry upon hearing this information and accused the parents
lmg om a pnivate school and “dumping” her into a public school to get help. (/d.)
then went to speak with someone whom Ms il later learned was Principal
ccording to Ms!p came out of her office and angrily stated, “I’m not putting your
daughter in the fi I m not going to put her to be the 34th child in [a fifth grade
section].” 4 Id at 180 Thelr request denied, the Parents nevertheless decided to enroll
and she entered the sixth grade there in the fall of 2006.

plete pre-registration in

ﬁﬁh grade. (Ms.

problems,

3~parents initiated divorce proceedings around the time Dr. -met with her, and he noted as much in his
report.

4 Neither! nor.testiﬁed at the heari is no longer employed at-and- status was
not made clear. In any event, I found Ms.jilto be a very credible witness, and do not question the accuracy of

4



During the first week of school, Ms..co ed
know her concerns about attendi

ixth grade. She also told

-homerom:ln teacher. 5

given preferential seating. She

about praqblems organization and ask.ed that
also asked for help to ensure that §ilkept up with her assignments. agreed
S.il'r. 183-84) -

to do what she co

. From the outset, however, id not perform well at - By the end of -ﬁrst five
weeks, her parents received a progress report from the school, which showed that she was failing

or performing poorly in reading, writing, math, science and social studies.6 (10/1/06 Special
Report, SD 104, HX 6) Written comments from her teachers indicated that the primary reason
for her poor performance was her failure to complete and turn in homework and classroom
assignments. (/d)

The Parents immediately responded to the progress report by writing a letter to Ms.q
In it, they informed that been diagnosed with “certain learning disabilities” by

Dr, Dr. ey included copies of those reports as attachments. (10/3/06 Letter
to F1, HX 1) The Parents then requested that nduct its own evaluation of
to determine necessary supports and servic They stressed their willingness to give

for he
their formal consent for testing. (Id) Ms.h confirmed that she received the letter and
the evaluation reports. She gave the letter to her principal, and believes that she gave the reports

to one of the school case managers. Tr. 203-04)
(10/13/96 Letter to fJJI
£. In the etter,

team to discuss the
student.

About a week 1 parents wrote a second letter to Ms.
F2, HX 2) The etter is almost identical to the
however, the Parents specifically requested a meeting with the
arrangements that could be made to ensure that ould be a success

Principal -gave the letter to Ms. Ms. - stated that she considered the letter to
be a formal request for evaluation by the parents, and she conven team meeting to discuss the

doctors’ diagnoses. (Barnes Tr. 71, 75-76) Participapts jgcluded a psychologist, a

special education teacher, a social worker and one o classroom teachers — most likely Mr.

ﬁ (Id at.89, 91) Notably, though they had specifically asked to participate in a meeting
o discuss strategies for.Mr. and Ms. ‘were not invited to the meeting.

her testimony on this issue. Moreover, though she was not present for that conversation, (i onc
of @i teachers, testified that (i told her that the parents had requested thayfiiif be admitted as a fifth
grader but were told there were no openings in that grade. (uigggii4/16/08 Testimony, Tr. 201-02)

5 Ms. QiR testified that she was@iiills homeroom teacher as well as her writing teacher. Homeroom teachers
act as a liaison between the Student and the administration. They do not formally serve as liaison between

parents and other teachers.

6 According to a guidance counselor and case manager at @il progress reports are issued in
the middle of each grading period to students who are receiving a grade below a “C” in any academic area.
I 4/15/08 Testimony, Tr. 85)



that the team was concerned that
r. 77-78) They also found it

ad been successful at the
attempts at intervention. (Id. at
conceded that she had not

she was relying on statements by the

In considering the reports by-and -,

the evaluations were approximately two years gld.?
significant that, despite these diagnoses by and

ﬁwithout receiving special education services, or an

-61,201-02) When pressed on this point, however,

reviewed any of s records from , but claim
Parents.?

In addition to those factors, Ms. stressed that the team believed 'xad not satisfied the
school’s criteria for initiating an evaluation, which requires a student to exhibit a learning
problem with sufficient frequency, duration, and intensity of an adverse effect before he or she
may be evaluated. (Barnes Tr. 98) Thus, according t(:gthe team decided not to evaluate
but chose to develop an intervention plan for her i 2 (Id at 90-93) According to
, that plan was to return .to fifth grade. (Id at 91-92)

Though asserted that the team developed a plan to retum.o the 5th grade in the
October 20 meeting, she readily admitted that she did not discuss this idea with the Parents until
sometime in December when she and another case manager met with Ms 1. 92-93)
During those intervening weeks, relied on teachers to develop and implement
intervention strategies. (/d.)

In November, Ms. homeroom and writing teacher, created a remediation plan
after |l received a report card with failing grades. (11/8/06 Remediation Plan, F 27, HX 22)
Specifically, first quarter grades were: Reading: F; Writing: C; Math: C; Science: D;
Social Studies: C. (2006-07 Report of Student Achievement, D1, HX 3) and the
Parents met on report card pick-up day and discussed grades and the remediation plan.
(Surbaugh Tr. 192-93) Surbaugh attributed r grades to her failure to complete class
assignments and homework. She also noted that ad trouble paying attention, and often did
not have the appropriate books available to participate in classroom lessons. also would
choose to read novels rather than participate in class. (Id at 194)

and the Parents also discussed the remediation plan that had
e plan specified several areas of need, such as coming to class prepared
ents and homework. It plan also recommended intervention strategies,
and preferential seating. In response to Ms. request,

As noted above,
prepared. (HX 22)
and completing assi
such as tutoring for

7 While it is true that SR report was over two years old at the time the team met, Gl report had been
completed about a year-and-a-half before the team met. (See HX 42, HX 18)

S @I :stimony was not credible on this point. Though it is true that the{jilidid not offer special education
services to its students, the weight of the evidence in this case indicates that the Parents were forthcoming in

informing school staff thatiilistruggled at the Sl with the same challenges she faced at@yiiilill

9 The Parents vigorously assert that the school never notified them of the team’s decision not to evaluate@ill} The
only documentation of the team’s decision is an October 10, 2007 letter, (See 10/20/06 Notification of Referral
Decision, SD 94) which both Parents contend they never received. (See, e.g. Mr. @ Tr. 116-17)



included the additional strategy that 'teachers sign her agenda (assignment notebook) to

acknowledge that her assignments were recorded accurately. (Id)

nts obtained math tutoring for.hrough
teachers, as well as private tutoring by
augh also continued to provid ith

agenda,- admitted that the practice
Tr. 214)

Consistent with the plan’s recommendations, the
an after gchool program offer

by one of the
another teacher. (Ms.gR Tr. 190-9 lﬁl

preferential seating. With respect to signing
trailed off after a couple of weeks. (Surbau

The remediation plan had little impact on: performance. eceived another progress
report on De r 5. 2006, for reading, math and social stud: 2/5/06 Special Report, SD
105, HX 45) completed another remediation plan for{§@illon December 19, 2006.10
(1/30/07 Remediation Plan, SD 106, HX 46) This plan is almost identical to the plan she

completed in November, but it includes additional recommendations tha ei\ﬁunseling,

use a “special homework » and receive step-by step directions restated to
en asked, conceded that the need for a second, almost identical plan

meant that roblems were contigui the first remedial plan wasn’t working as it
should. I.234) Indeed, testified that her copcerns abo ngoing
difficulties led her to ask the LD teacher to informally evaluate 1. 229)

topped short, however, of formally referring or an evaluation.

Around the time that -creat e second remediation plan, and Ms.
another case manager, met with Ms. o di s what should be done next. It was at this
meetin; t the District proposed moving ack to the 5th grade. Although they had favored
placin, in fifth grade at the begipning of the school year, the Parents believed a mid-year
demotion would be demoralizing to and would hinder -- not help -- her efforts to succeed.
Thus, they refused the school’s offer.!

eceived her report card for the second term in January 2007. Her grades had further
declined, and were as follows; Reading: F; Writing D; Science C; Math D; Social Studies D.
(HX 3, D3) By mid January and the school staff had decided to hold a meeting to
consider evaluating The domain meeting, however, was not scheduled until March 14th.
(See 3/14/07 Consent for Evaluation, SD 90, HX 56) According to- that was the first

10 The plan actually has two different dates: It is dated 12/19/06 by Gl signature. At the top of the form,
however, the date has been changed to 1/30/07. (RSN testified that the different dates reflect the fact that
she completed the plan and sent it home to Ms.@8 on 12/19 for comments. gl asserted that Ms @il made
a number of changes to the plan that{ijyissgl felt she could not agree to. Thus, she revised the plan on the

later date. (gl Tr. 230-31)

!l qaaulesiigly could not recall precisely when she sought guidance from the LD teacher. She testified that she
believed it was sometime in the middle of the year.

12 There was some dispute about how these events transpired. @il testified that the Parents initially agreed to the
move, but changed their minds over the holidays. (SNl Tr. 124-25) Both Parents assert that they agreed to
consider the move and discussed it over the holidays. They decided against it because they felt it would be
detrimental to their daughter. (Ms.@ Tr. 214-16, Mr. @8 Tr. 203-05) In any event, the facts are clear that (NG
was not moved to 5th grade.



available date the team could meet. On March 6, 2007 -- just about a we fore the team held
the domain meeting -- failure notices were sent out for the third quarter. nce again received
failure notices in five subjects: reading, math writing, science and social studies. (HX 2 at D2)

The domain meeting wept forward on March 14 as planned, with the Parents in attendance. The
team agreed to evaluate the areas of social/emotional status, general intelligence and
academic performance. (See 3/14/07 Consent for Evaluation, SD 90-91, HX 56) Significantly,
the form jndicates that no decision was made concerning the areas of health, vision and hearing.

Ms. asserted that the team couldn’t make that decision without the input of a school
nurse, and did not have a nurse at that time. _Tr. 165-68)

Almost more months passed between the domain meeting and-evaluation. In the
interim, received her report card for the third quarter, which showed no improvement. Her

grades for the third quarter were: Reading: F; Writing: D; Math: D: Science: F; social studies: C.
(HX 2 at D3) Significantly, in her third quarter comments to eport card,ﬁwamed
that there was a possibility that ould have to repeat sixth grade in order to master necessary
skills. (/d. at D2)

-Exahl_atitmﬁ.i
H a ischool psychologist, evaluated .on May 2, 2007 -- nearly two months
‘a

er the March 14 domain meeting. (5/2/07 Report of Psychological Evaluation, B17, HX 23)
Though she doesn’t recall precisely how she learned o testified that she met with
the Student a ouple of times prior to th evaluation. Durn, e meetings, the two talked

about ho doing in school and encouraged o set a goal to improve her
school pe ormance. 121/08 Testimony, Tr. 119-21) also advised.)n
how to better organize her backpack. (Id. at 124-25)

In her evaluation of' administered the Wechsler Intelligence Scale for Children and
the Kaufman Test of Educational Achievement. (5/2/07 Report of Psychological Evaluation,
B17, HX 23) Ms. also administered the Behavior Assessment Scale for Children
(BASC) as part of her evaluation. The rating scales were completed b er parents and two
of her teachers, and interpreted by (Id at B20-23) Ms. report of her
evaluation is fairly comprebensiv udes a thoro iscussion of the previous evaluations
administered by Dr. d . Indeed, report recounts virtually all of the
test scores included in Dr. report. Curiously though, she omits any reference to
conclusion that ad a learning djsability. This is particularly puzzling given the fact
explicitly references Dr. iagnosis of ADHD. During her testimony
explained that the omission of diagnosis was simply an oversight. (-Tr.

With respect to her own ﬁnd'mgs,- reported that‘ performance on the WISC
indicated that her verbal reasoning abilities, which were in the high average range, were

significantly more developed than her visual reasoning abilities. 13 (HX 23 at B26) She noted

13 Some of ispeciﬁc scores were:

WISC: Verbal Comprehension: 112 (79%); Perceptual Reasoning: 92 (30%); Working Memory 102 (55%);
Processing Speed: 91 (27%)




that this was consistent with Y} findings. rted that test results indi
that processing speed was a relative weakness fon uggested, however, that

“emotionally charged” responses to these tasks likely slowed her responses. performance
on the Kaufman revealed that mic skills varied from the average range (math) to the
upper extreme range (reading%ncluded that in comparison to her reasoning abilities,
was achieving at her potential academically. (/d at B24)

observed that -poor grades at -did not reflect her academic skill levels. She
attributed this discrepancy to social emotional issues, as well as problems with attention and
organizational skills. (Id at B27) oncluded by offering this recommendation: “[Tjt
appears that ould benefit from support in the areas of independent functioning with regard
to organization and facilitating assignment tracking and completion and social emotional
support-counseling services.” (/d.)

The June 11, 2007 IEP

et on June 11, 2007 to discuss the results of the evaluations and to determine
whethe: eligible for special education services. (See 5/30/07 Conference Notifjcati

C3, HX 10a; 6/11/07 IEP. C4, HX 9) The team consisted of Ms "ﬁ Ms.‘f“
Ms m a special education teacher, and Ms e school social
worker. ar: ¢ results of her ev: 10ps and recorded the scores from the WISC
and Kaufman on the IEP ( HX 9 at C5-6) Ms. shared the results of her social assessment
of the student, and , “ADHD and emotional concerns seem appropriate.” (Id at C6) The

team concluded tha id not meet the criteria for learning disabilities but did qualify for
services under the category of “other health impaired.” (Id. at C7)

The partje

According to Ms however, the OHI eligibility determination wasn’t finalized because
without a health assessment and input from a nurse, the team d not identify the health
condition that was the basis for the OHI determination. r. 157-58) Since no health
assessment had been completed, and since there was no nurse in attendance, the team tabled the
meeting without finalizing eligibility or writing any IEP goals.

The July 19, 2007 IEP

B =p megting reconvened on July 19, 200714 (7/19/07 IEP, C11, HX 16) By now,
however, the team was unavailable to participate because school er break.
Instead, le was turned over to a summer assessment team led bym a case
manager and special education teacher. /16/08 Testimony, Tr. 6-7) Other than the
parents, no one on the team had ever m rlir to that day. Nor had any summer team

member conferred with any about needs. (Id. At 8-9) Whil

(=
testified that she did review# le prior to the IEP meeting, the information contained in the
file was limited. -testi ed that she recalled reviewing a psychological report, a social

Kaufman: Reading: 99%; Math: 34%; Written Language 77%

1 “QugPitnesses stressed that the July IEP did not replace the June IEP, but was simply a revision that added new
content. Likewise, It is @Ml position that a third IEP that was written in January, 2008, also was a revision.



work assessment and perhaps the eligibility report from the June

ino. (Id. at 9-10) The file
did not contain any information concerning performance at nor was

aware that was requiring-to attend summer school because she had failed reading and
math. (/d at 34)

team, the summer assessment team included a nurse who conducted vision
and hearing screenings, and interviewed the parents about their daughter’s medical history.
(7/19/07 School Nurse Report, SD 58-66; HX 41a) The nurse concluded tha as eligible
for school nursing intervention to “monitor for follow up with ADHD and recommended
psychiatric follow up.” (/d. at SD 61, 63) Though it isn’t completely clear what this means, the
nurse apparently approved theﬂeam’s recommendation that Jlibe found eligible to
receive special services as “other health impaired” due to her ADHD. With the nurse’s sign off,
the team completed -IEP.

Unlike the

In discussing the basis for- ligibility for services, the team expressly noted that there was a
significant discrepancy between bility and her achievement in the areas of math
calculation and math reasoning. (See HX 16 at C14) The t also noted tha

achievement tests “indicate a weakness in math.” (Id. at C 18) testified that the team
based this conclusion on a notable discrepancy between reading levels (99%) and her math
achievement levels (34%). The team stopped short, however, of concluding that a
learning disability since her math achievement test scores were within the average range for
students her age.!’ conceded that | ing out a disability in math, the team did not
consider r performance in math at because that information wasn’t provided
to the summer assessment team as part of file. (Isaacson Tr. 63)

The team specified that !needed specialized instruction and/or related services in every
academic subject, independent functioning, and social-emotional support. (HX 41 at 45) Yet the
wrote only two goals, both of which addressed ‘social-emotional” needs, an ovidedi
with just forty minutes of special services per week. Moreover, though Ms. report
recommended that eceive support in independent functioning to improve her classroom
performance, i.e., organization, and tracking and completing assignments, neither goal directly
addressed those skills. ( HX 16 at C23-24)

The first IEP goal, for example, provided .with thirty minutes per week of social work
services to help her improve her self-confidence and motivation. (HX 16 at C23) The goal,
however, omits any measurable present levels of performance. Instead, it vaguely states that
has “poor self-confidence and low motivation to succeed in school.” (/d.) Thus, even though
part of the annual goal is stated in quantifiable terms (“ will be able to verbalize at least 10
successes in school this academic year”), the lack of a baseline makes it impossible to measure
whether verbalizing 10 successes would be an improvement or a setback for

The quarterly benchmarks in the first goal suffer from the same flaw since there is no way to
discern whether listing 5 positive attributes, and 7-10 academic accomplishments would be an

15 Depicting @lPs achievement scores based on age rather than grade norms could be misleading for@i} since she
started school a year early and was educated with children who were a year older than she was.

10



improvement for. (Id.) Additionally, the third benchmark is so poorly written it is incapable
of being implemented. That benchmark requires. o describe how she develops feelings about
herself -- clearly a subjective process -- while at the same time imposing the objective

requirement of 75% accuracy. (/d.)

The second goal sets aside 10 minutes per week with the school psychologist to help-develop
self-awareness and self-management skills by setting one goal and working to achieve that goal.
(Id. at C 24) As with the first [EP goal, this second goal lacks any measurable levels of
performance. Thus, it is impossible to know whether achieving this goal would provide

with any benefit. Even if it did, the benefit would be minimal at best, since the goal merely
require 0 set one academic or personal goal that she would try to achieve in a period of one
or two months.

Significantl own staff members confirmed that the IEP goals were not properly written.
conceded, for example, that the goals lacked measurable present levels of

performance and disavowed any personal responsibility for them saying, “I did not write these
goals...[i]t’s not my job to evaluate the efficiency of the social worker in writing IEP goals.”
(Tr. 91) Likewise, when a social worker was questioned about the goals on
the July 19 IEP, she concede ey lacked measurable present levels of performance.

/21/08 Testimony, Tr. 177-79) also testified that she would have scrapped one

€ benchmarks and re-written it using state guidelines. (Id at 189-90)

As stated above, there are no IEP goals to address. academic and organizational needs. The
team did suggest some academic modifications and accommodations, however, including:
developing a math card file of sequential steps, and using a metacognitive self-talk approach to
understanding and solving problems. (HX9 at C22) There also are modifications and
accommodations that addres independent functioning skills, such as establishing a weekly
communication log between home and school. Unfortunately, since special services were
limited to 40 minutes per week with the social worker and school psychologist as providers, it is
unclear how these modifications were to be implemented, by whom, or how their effectiveness

would be assessed.

The Parents’ Response

¢ The Parents Enrolt [ifin NI

the spring of 2007, when they were still uncertain about the outcome of ievaluatio Mr.
ﬁ and Ms. i decided to apply to Hummer school program on‘
behalf. Ms@R said she had read about the school, and had heard good things about it from an
acquaintance. (Ms.' Tr. 234-35) -was accepted to the summer pro and. on June 6,
2007, the Parents notified the District of their intent to place her atﬁ for the
summer. (6/6/07 Letter t F4. HX 47) The Parents made clear that they were making this
change because they believ had failed to provide{ilf with an appropriate education.

They stated that they expected to assume financial responsibility for the placement. (/d.)

summer program, the Parent learned that

Shortly after they had placed{fin the
in reading and D in math, was requiring.to

because she had received a final grade o

11



attend summer school in order to be promoted. (See 6/8/07 Promotion Status Notification, D8,

HX 15; 6/15/07
their plans to send

Letter to Parents, D5, HX 14) The Parent’s nevertheless, proceeded with
I

Likewise, the Parents made their decision to enroll their daughter in the-' summer
before the team had completed IEP. According to Mr. @ the parents felt that they needed
to do something to try to get their daughter out of a “very deep academic trough.” (Mr,

5/21/08 Tr. 223) Moreover, by the time of their decision in early June, summer school was on the
verge of starting. till bad not convened an IEP meeting for .and the Parents didn’t know
whether as going to offer any services to

According to both Parents, their initial decision was to place.in the summer program only.
(Ms.' Tr. 238-39, Mr. H. Tr. 228) Mr.J testified that they didn’t learn that Jilf had been
accepted for the fall until sometime in late July. !6 (Mr.'.6/4/08 Tr. 162) Moreover, the Parents
still hoped would provide Jl with appropriate services so she could attend a public
school. (Mr. r. 163) As Mr.Jl¥ put it, was their school of choice. After participating
in the June and July IEP meetings, however, the Parents decided that -needs wouldn’t be
met at (See Mr..Tr. 163)

In the meantime, they had come to believe that.would benefit from attendingF
Parents notified in writing that they had made the

full time. Thus, on August 3 2007 ]
decision to place as a full-time student. (8/3/08 Mr.Jictter to
50) In the letter, the Parents stressed their belief that ad

aile to rovide wu.h an appropriate education for the 2006-07 school year, and that they
to assume financial responsibility for this placement. (/d) Three days later, on
7, the Parents filed the due process complaint which is the subject of this

expected
August 6
proceeding.

- A—
As previously noted, 1s a private school for students with learning
disabilities in kindergarten mmchure E1, HX 34)

The school is a certified prov1der for the linois State Board of Education. (Bunte Tr. 111.)
Classes have a maximum of ten students, with two certified teachers. (/d. at 128) The school
relies upon technology -- both hardware and software, and various multi-sensory instructional
approaches to provide students with individualized instruction. (/d. at 130-38)

Each student at -receives an individualized leaming plan. (ILP) The staff meets
three times a year to create and assess a student’s progress on the ILP. (/d at 125) Principal
m/tesﬁﬁed that, while an ILP is similar to an [EP, the ILP generally is not as broad as
an e other hand, an ILP provides more goals for each subject area. (/d. at 123-24)
Moreover, while an [EP measures progress in benchmarks and percentages, an ILP provides a

16 NNy r<cails otherwise. According todisy when@@Bwas accepted it was to both the
summer and full-time programs. (il conceded, however, that Guumisisiiii® oversaw@ll application and
admissions process.
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narrative description of a student’s progress based on teacher observation of the student’s
classroom performance and homework. (Id at 124-25)

indicates a student has a learning disability and an
average to above average 1Q. ﬁ‘ Tr. 141) The school also interviews teachers and other
professionals who have worked with the student to determine whether he or she fits the profile
is looking for. (Id. at 142) Finally, prospective students must also spend a day at the
school working with teachers and other students before they can be accepted.

According to -,ﬁhas a lengthy application process. The first
requirement is a diagnostic evaluati t

Bunte first became aware of .when she was admitted e summer school program in 2007.
i]d. at 152-53) As a student in the summer program, stified that it became apparent that

attention deficits and executive functioning difficulties were negatively affecting her

ing comprehension written expression. (/d. at 159-60) Math was perhaps the most
a math disability that makes it difficult for

attention and executive functioning deficits

difficult subject area for in part, because
her to understand math concepts. In addition,
make it difficult for her to solve word problems and multiple-step problems. (Id. at 161-62)
Bunte also noted that when Jillfirst arrived at she struggled with poor self-
esteem, as indicated by such comments as, “I can’t do that,” or [I]t’s too hard. ( Id. at 172)

Each of the issues noted above was targeted in- ILP in the summer pro , and in a new
ILP that was created in the fall. (See ummer 2007 ILP, E 20a, HX 38;ﬁept./0ct. 2007
ILP, E 20, HX 36) The fall ILP includes academic goals for reading comprehension and
decoding, written expression, math, science and social studies. The goals are quite detailed. In
math for example,* ILP required her to “develop and apply vocabulary of primes, factors,
divisors, multiples and common factors.” (HX 36 at E27) Though her progress was not assessed
by administering a standardized achievement test, the team clearly indicated her progress on each
of her ILP goals when it met in the winter. (See -Wmter ILP, E 42; HX 39) On the math goal,
for example, the team concluded that it was a beginning skill for. and that she needed
continued practice.!” ( Id atE 52)

The ILP does not include formal goals for. executive functioning needs. Instead, her
organizational needs are specifically addressed in the comments on the ILP’s. In math, for
example, the overall comments state will, “use a math journal to store all of her math
work.... This will serve as a tool for that she will increase her organizational skills....”
(/d. at E 54) In addition, stated that teachers integrate and practice executive functioning
skills all day long. (/d. at 180) Teachers post classroom schedules each day. They also build a
routine so that students know when to turn in homework and organize books for the next class.
Students also are required to copy assignments into their assignment planner (on their laptop
computers), which the teacher checks each day. Time is set aside at the end of each day to allow
students to organize materials to go home. ( /d. at 182)

17 Each goal provides an assessment grid in which the staff can indicate the student’s progress. The grid includes
the following levels of achievement: Not Addressed, Beginning Skill, Needs Continued Practice, 60-80%

Mastery; 80-100% Mastery.
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-problems with inattention and distractibility also are addressed in the comments sections of
the ILP, and through “growth as a learner” goals, which are intended to help the students become
more aware of the learning process and their own learning needs and styles. (HX 39 at E 49)
With respect to her social emotional needs, the school teaches a social skills class in which the
students focus on success attributes, e.g., perseverance, goal setting and self-confidence. ( Id at

174) In addition, as access to a social worker when she feels she has something she needs

to talk about. ( /d.)

estified that she believes that Jllhas made tremendous progress as a result of the

program she hag received at ) She stressed, however, that she also
believes that istill has a lot of work to do. Besides her academic needs essed that
continuing to addres

also testified that

self-esteem also is critical to her success. (Id. at 245) Parents
as made strong academic gains at Beyond her improved
grades, the Parents stress that QOves going to school now. (Ms. 1. 239; Mr. g Tr. 186-
87) She is a confident student who shows initiative in tracking and completing homework and

in-school assignments. They would like her to continue at the school for her 8th grade year.

Dr. ndependent Evaluation

In addition to enrolling 'n the parents also retained Dr.
to conduct an independent educational evaluation o eport of Psychoeducational
Evaluation, Al - 36, HX 59) Dr. administered a comprehensive set of tests to assess

cognitive abilities, processing strengths and weaknesses and achievement levels. Most
notably, these tests included the Wechsler Intelligence Scale for Children, '8 and the KeyMath
Diagnostic Mathematics test. She also provided an opinion, based on her observations, that she
believed previous diagnosis of ADHD was still valid. She testified about her findings and
recommendations at the hearing, and I found her to be a knowledgeable and credible witness.

With respect to the Wechsler, esults showed' full scale IQ score to be within the
average range of intelligence. There was a significant discrepancy, however, between her verbal
comprehension, which was in the high average range, and her perceptual reasoning score, which
was in the average range. By administering the WISC and other instruments#lso found
-- just as and had -- that xhibited a number of processing deficits, including

visual-auditory integration and visual processing speed. (HX 59 at A13, A22)

Perhaps- most significant finding related to math achievement levels, which
showed her to be significantly below grade level. administered the KeyMath to

The test is comprised of sixteen subtests that measure Basic Concepts, Operations and
Applications. received the following grade equivalent scores: Basic Concepts: 5.7;
Operations: 4.3; Applications: 5.1. These scores yielded an overall grade equivalent of 4.9. At

18 The Parents failed to inform Gyiifithat @S had recently administered the WISC. ¢aml testified that had
she known that fact, she wouldn’t have administered the test. In any event, the abbreviated time between tests
does not appear to have rendered i results invalid. S results are remarkably similar to (HENENENS
and Q- She also studied the scores and concluded that her scores did not reflect a practice effect. (NN
provided an addendum to her report in which she shared those conclusions. (HX 60 at A66-67)
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the time of the testing'was in her third month of 7th grade (7.3). Thus, she was functioning
more than two to three years below grade level in math.

Based on the results of her evaluation,-oncluded that-xhibited the characteristics of
a learning disability. Specifically, she has average to above average intelligence, demonstrates
processing deficits, and scores signi tly below average in the academic area of math.
Laaperi, therefore, concluded that a math disorder. (Id. at A 25) When asked to explain

why she diagnosed a math disability when did not,?conceded that Wigfscores
on the KTEA (given by” did not indicate that she was functioning significantly below

grade level in math. 19 6/27/08 Testimony, Tr. 64) @ stressed, however, that
with sixteen subtests, the KeyMath provides more insight into a student’s strengths and
weaknesses than the KTEA’s two math subtests. (Id. at 69)

In addition to her conclusion tha a math disorde found that-previous
ADHD diagnosis is still valid. She also concluded that xhibits a developmental
coordination disorder, or fine motor copying deficits. (HX 59 at A 25) made a number
of recommendations based on her findings. For example ecommended that 5
given extra time to take tests, and that she not be required to copy from the board or a book. She
also recommended daily school training in executive functioning skills such as, use of an
assignment notebook and step-by-step preparation for short and long-term projects. (Id. at A26-
27) Notably, though she had diagnosed ith a disorder in math, ade no
recommendations for math remediation. She explained that she didn’t include math
recommendations because she was aware that had already provided .with
comprehensive math goals on her ILP.

The January 23, 2008 IEP

On January 23, 2008 theqteam met with the Parents and drafted a revision to July
2007 IEP. The primary reason for the meeting was to allow the team to consider

findings. The team retained their previous OHI eligibility determination, rejecting
conclusion that Jillis learning disabled. Nevertheless, the team made a number of significant
changes to this [EP, including: a ten-fold increase in the amount of time as to receive
special ed services -- from 40 to 475 minutes per week, and goals that addressed her academic
and executive functioning deficits. (1/23/08 IEP, SD 14, HX 52)

Specifically, despite rejecting’ conclusion that as a math learning disability, the
team nevertheless included a goal to address her math deficits. The goal includes measurable

present levels of performance, including a 5.7 grade equivalent on the KeyMath Basic Concepts
subtest with an overall grade equivalent of 4.9. Of concern, however, is the fact that the team
omitted the KeyMath Operations subtest score, which showed a grade equivalent of 4.3. This
was| lowest math score and it indicates that she was a full three years behind her
chronological grade level of 7.3 at the time the test was administered.

19 ulmitimggs results satisfied two of the three criteria for diagnosing a learning disability: @silhas average to above
average intelligence and exhibits processing deficits. (ijjijijiillle determination that@lis not learning disabled
was based solely on her finding thatigiijwas not significantly below grade level in any academic area. '
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The measurable annual goal for math targetsi executive functioning deficits by specifying
that she will create a math strategy notebook for use in class and for homework. The goal also
targets -deﬁcits in math operations and applications by specifying that she will demonstrate
and apply a knowledge and sense of numeration and operations. (I/d. at 23) The three quarterly
benchmarks generally support the measurable annual goal. To implement these goals and
benchmarks, the IEP specifies that ill receive two hundred minutes per week of
collaborative teaching in the regular and special education classroom. (Id)

Second, the January IEP includes a goal to address - executive functioning deficits as they
impact her written expression. (/d. at 24) The goal specifies that because of her ADHD,-mas
difficulty organizing and filtering her ideas and thoughts. The annual goal is clear and
measurable and specifies that she will use graphic organizers and self-editing techniques to write
for a variety of purposes. The benchmarks support the annual goal and also are clear and
measurable. (Id) Like math, the IEP allocates 200 minutes a week of collaborative teaching in
the regular and special education classroom to implement this goal.

Third, another executive functioning goal addresse' organizational difficulties as they
relate to organizing items, such as books, notes and class materials. This goal is precise and
measurable, and targets a particular area of real need fo Unlike the July IEP, this goal
specifies that the special education teacher will oversee and assist her efforts to improve
her organizational skills. )

The January IEP makes clear that the social work goals included on the July IEP are still in
effect. (See p. 26) Thus, as to receive a total of 475 minutes per week of special education
and related services. (Id.) The January IEP also includes several modifications and
accommodations. Unlike the July IEP, however, this IEP specifies who will be responsible for
implementing and monitoring the modifications.

CONCLUSIONS OF LAW

This is a case in which the Parents assert that the District failed to provide their daughter with
FAPE at virtually every turn -- beginning with an alleged failure to meet its child-find
obligations, continuing with a failure to conduct a timely evaluation and a timely IEP meeting,
and culminating with the District’s alleged failure to provide.with an [EP that addressed all
of her special education needs. In analyzing these allegations it is important to note that the
Parents bear the burden of proof in this case as the party seeking relief. Schaeffer V. Weast, 546
U.S. 49, 62 (2005) Thus, it is the Parent’s responsibility to present sufficient evidence to support
their allegations. As will be discussed below, I conclude that the Parents have met that burden.
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1. Whether the District Failed to Conduct a Timely Evaluation of 'g Violation of

its Child-Find Responsibilities

The Parents’ first allegation is that the District failed to conduct a timely evaluation of- In
support, the Parents aver that they requested an evaluation for their daughter in letters to the
District dated October 3 and October 13, 2006. The letters included copies of previous
evaluations indicating that ad learning disabilities and ADHD. The District initially refused
to evaluate d did not 1nitiate an evaluation until March of 2007. Though the Parents do not
expressly state it, their allegation also raises the question of whether the District, by refusing to
evalua or so many months, violated its child-find responsibilities under the Individuals
with Disabilities Education Act.

According to the IDEA, school districts have a responsibility to identify, locate and evaluate all
children residing within the district who have disabilities and are in need of special education
and related services. 20 U.S.C. §1412 (a)(2)(3)(A) (See also Ill. Admin Code § 226.100) This
child-find duty is triggered when the District has reason to suspect a disability. See Jamie S. v.
Milwaukee Public Sch., 519 F. Supp. 2d 870 (D. Wis. 2007). Among other things, a child’s
behavior or poor performance may trigger a District’s child-find duty. Dept. of Educ., State of
Hawaii v. Cari Rae, 158 F. Supp. 2d 1190, 1194 (D. Hawaii 2001) Thus, the first step in
analyzing whether the District violated its child find obligation is to determine when it had
reason to suspect that- was a student with a disability.

Here, the facts indicate that upon her arrival at - in the fall of 2006,-immediately
began to perform poorly in virtually all of her academic classes. Indeed, within the first five
weeks of school, the District had issued a progress report to the Parents indicating that as
having difficulty with, or failing, reading, writing, math, science and social studies. 6) To
shed light on the reasons for her struggles, the Parents promptly provided the school with copies
of two prior evaluations showing that been diagnosed with learning disabilities and
ADHD. (See HX 1 and HX 2) The Parents also requested that conduct its own evaluation
0 to determine necessary supports and services for her. (Id.) Together, these two facts --

r performance, and two reports of prior diagnoses -- provided ample evidence to cause

e District to suspect thatJlliwas a student in need of special education services. Thus, I

conclude that the District’s child-find duty was triggered by October 3, 2007, when the District
received the Parents’ letter informing it o previous diagnoses and providing copies of the
evaluation reports. At that point, the District had a responsibility to provide -with a timely
evaluation.

In a meeting on October 20, 2006, the team instead refused to evaluate ' The District argues
that its decision was reasonable because the team believed that the evaluations provided by the
Parents were not up to date. Staff also concluded that ad not manifested her problems with
sufficient duration, frequency and intensity to warrant an evaluation. sition is
unconvincing. While the evaluations were approximately two years old, that did not render them
out of date. Indeed, it is ractice to reevaluate it students every three years. Moreover, in
submitting the evaluations to , the Parents were not requesting that the team rely on them
for purposes of drafting an [EP for Rather, the Parents offered them simply to show that.
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had been evaluated and diagnosed as a student with disabilities. The District’s refusal to rely on
them for that purpose was unreasonable.

Further, though-claims that‘ a new student, had not demonstrated her learning problems
with sufficient frequency, intensi d duration, by the time the team met at the end of October,
the first quarter was nearly over. already received a failure notice indicating that she was
failing or having significant difficulty in all of her academic subjects. In the interim, her grades
had not improved -- a fact the team could have verified. Indeed, -ﬁrst quarter report card,

issued in early November, included an F in reading and D in science. Nearly a full quarter of
failure by hould have been sufficient to satisfy -criteria — particularly when considered
in light of revious diagnoses.

Nor were the District’s intervention strategies appropriate substitutes for an evaluation once the
District’s child-find duties were triggered. Though IDEA does permit the use of research-based
intervention as a means of determining whether a child has a learning disability (34 C.F.R.
§300.307(a)(2)), neither Ms. d remediation plan nor the plan to return o Sth grade
satisfied those requirements.

Finally, though the District ultimately agreed to evaluate - it allowed five months to pass
before it reached that decision in a domain meeting on March 14, 2007. It took until May 2,
2007 --nearly another two months -- for the psychologist to complete the main portion of the
evaluation. The health assessment, which the team deemed critical to its eligibility
determination, was not completed until July 19, 2007. By then, of course, the school year was
over, and ad gone an entire year without being identified as a student with a disability, or
receiving services for her special education needs. Because of that, she experienced failure for

an entire year, t0o.

For these reasons, I find that the District dcnied‘7APE by violating its child-find obligations
under IDEA, and by failing to provide her with a timely evaluation as the Parents’ complaint
alleges. In addition, in their due process complaint, Parents also allege that the District failed to
provide ith an appropriate placement for her sixth grade year at (Parents Cmplt.
No. 3) Because the District did not identify {§illas a student needing special education services
until her sixth grade year was over, it follows -- and the facts demonstrate -- that the District also
failed to provide her with an appropriate placement for her sixth grade year. I find in favor of the
Parents on that allegation as well.

2. Whether the District Denied -F APE by Committing Procedural Violations in
Developing her IEP

In their complaint, the Parents assert that the District failed to observe various statuto
requirements under IDEA related to its responsibility to create an appropriate IEP for In
particular, the Parents maintain that the District: 1) Failed to conduct a timely IEP meeting; 2)
Failed to provide ith an IEP with meaningful present levels of performance and measurable
goals and objectives; 3) Failed to provide theijwith an accurate and complete I[EP; 4) Failed
to consider a functional behavioral analysis and Behavior Intervention Plan for. 5) Failed to
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consider a continuum of placement options; and 6) Failed to offer compensatory services for
LH.?0

The analytical framework for any inquiry concerning the adequacy of educational services is
provided in Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982). That case established that a
free appropriate public education is an education “specially designed to meet the unique needs of
the handicapped child, supported by such services as are necessary to permit the child to benefit
from the instruction.” In Rowley, the United States Supreme Court set forth a two pronged test
to determine whether a school district has offered a student FAPE. The first inquiry to be made
is whether the school district has complied with the statutory procedures required by IDEA. (20
U.S.C. §§1401 et seq.) Procedural violations do not automatically require a finding of a denial
of FAPE. Instead, a student is entitled to relief for procedural violations only when the
violations result in a loss of educational opportunity. WAG. v Board of Trustees, 960 F.2d 1479,
1484 (9™ Cir. 1992) The second prong of the Rowley test, which will not be considered here, is
whether a district has developed an IEP reasonably calculated to enable the child to receive an
educational benefit. Rowley at 206-07. The Parents’ procedural allegations are considered

individually below.

e Failure to conduct a timely IEP meeting

Parents contend that the District failed to conduct a timely IEP meeting for hen it began the
evaluation process on May 2, 2007 but did not complete 1EP until July 19, 2007.2! Though
the Parents do not offer a legal basis for their assertion, under Illinois law, once a district decides
to conduct an evaluation (and parental consent has been obtained), the evaluation and the IEP
meeting must be completed within 60 school days after the date of the referral. 23 I Admin.
Code Sec. 226.110(d)(1) Here, the facts reveal that the District decided to evalua n
March 14, 2007 when it held a domain meeting and obtained parental consent.22 (HX 56) The
District, therefore, had 60 school days from March 14 to complete evaluation and IEP.
Since it did not complete evaluation and IEP until July 19, simple math reveals that the

District did not meet its obligation.

The District would undoubtedly argue that it met its legal obligation because it convened an IEP
meeting on June 11, 2007. That date is of no legal consequence, however, because even though
the parties met and discussed some of-tcst results, they were unable to finalize
eligibility determination or write any IEP goals for her since the District had failed to complete
vision and hearing assessments. Thus the meeting was “tabled” and the IEP meeting was

rescheduled to July 19, 2007.

20 See Parents Complaint, Allegations 2, 6,9, 10, 11 and 12

21 To be precise, the main features of @il [EP, ¢.g., il cligibility determination and TEP goals, were completed
on July 19th, but a copy of the IEP was not completed and provided to the Parents until a few weeks later.

22 Whether the District should have decided to evaluate @il sooner is addressed in the previous section. For

purposes of this analysis, the relevant question is the actual date that the District decided to initiate 43I
evaluation.
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While the District clearly committed a procedural violation, Rowley establishes that it will not be

deemed to have denieddiif FAPE unless the violation denied her educati opportunity. I find
that it did. Specifically, as a result of the District’s inability to complete IEP in a timely
way, the IEP meeting was postponed to July 19th. By that time, school was no longer in session,
an P meeting was conducted by the summer assessment team. Noge of the team
members had ever met nor had they had the opportunity to confer with staff to gain
er insight into her needs. Additionally, the case manager, conceded that

file was devoid of any information pertaining to her performance at I.
33-37) In short, the team had very limited information with which to write , and as will
be discussed later, they failed to provide her with an IEP capable of providing her with
educational benefit.

In addition, -failure to convepe a timely IEP meeting also precluded .from receiving
extended school year services. r. 40) The record establishes that because of her
failures in reading and math, requircd Jlllito attend summer school to progress to 6th
grade. Had her IEP been completed sooner, ikely would have been eligible to receive esy
services to address these needs. By July 19th, however, it was too late for attend esy. The
loss of the opportunity to receive this service was a denial of FAPE.
The fact that the Parents decided to enroll their daughter in summer school iP

s not to the contrary. Because of the District’s delay in completing evaluation and
IEP, the Parents still did not know what, if any, services intended to offer their daughter at

the time summer school was about to begin. Thus, in order to ensure that eived
specialized instruction during the summer, the Parents placed her in ummer

program.

e Failure to Provide an IEP with Meaningful present levels of performance and
measurable goals and objectives

Parents assert that the District failed to provide [Jffjwith an IEP that included meaningful levels
of performance and measurable goals and objectives. This allegation arises directly from IDEA

which requires that an [EP must include:

1) A statement of the child’s present levels of academic achievement and
functional performance, including (i) How the child’s disability affects the child’s
involvement and progress in the general education curriculum;

2) A statement of measurable annual goals, including academic and functional
goals designed to ...enable the child to make progress in the general education
curriculum. 34 C.F.R. 300.320 (a)(1) and (2)

As previously discussed in my Findings of Fact ( pp.10-11), the evidence confirms that

failed to include measurable levels of performance in July 19 I[EP goals. This omission
made it impossible to determine whether the annual goals and benchmarks were capable of
providing jilwith educational benefit, and constituted a denial of FAPE. There were other
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significant deficiencies as well, including a goal that provided only de minimis benefit, and at

least one benchmark that was incapable of being implemented. Indeed, own staff conceded
that the goals and benchmarks were poorly written. See Evans v. Board of Educ. of Rhinebeck
Central School Dist., 930 F. Supp. 83, 98 (S.D.N.Y. 1996)(District’s failure to provide student
with adequate present levels of performance, and measurable IEP goals was denial of FAPE).

e Complete and Accurate IEP

The Parents’ next contention is that there were a number of inaccuracies and omissions on
July 19 IEP, which constituted a denial of FAPE. While I find that the evidence supports several
of the Parents’ allegations, I conclude that none of these mistakes or omissions, either separately
or together, resulted in a denial of FAPE for I did, however, find one of the Parents’
assertions to be of particular concern and I address it below.

Speciﬁcally,- July 19 IEP includes the statement, “Parent left the building before the IEP
was completed.” (HX16, at 13) The Parents contend that not only is the statement incorrect, but
that it falsely implies that they refused to participate fully in the IEP meeting. According to Mr.
the IEP meeting was over when he left, but the District told him that it would take several
days to complete the IEP, and that it would be sent to him once it had been approved by .
(Parent’s Complaint, No. 9)

Ms. -, the case T at the July 19 IEP meeting confirmed the Parent’s version of
events. According to Mr. . did not leave before the meeting was over. Further, Ms.
nceded that, [t}his is the phrasing that we are directed to use when the IEP has to be
finished after the meeting is over.” (Isaacson Tr. 99-100) She also testified that Mr.

requested a copy of the IEP before he left, but was told that it would not be ready for several

days. (Ild)

Though I do not believe this statement constitutes a denial of FAPE, the phrase is not only
misleading but it casts the Parents in a negative light. This practice should end. If an IEP has
not been completed by the end of a meeting, the District should simply say so.

¢ Failure to Consider a Behavior Intervention Plan

The Parents contend that because -IEP indicated that she had attention difficulties and made
a reference to “behavioral difficulties,” the District should have completed a functional analysis
and behavior intervention plan. The evidence does not support the Parents’ contention.
Specifically, though the IEP does reference attention and behavior, Ms. -testiﬁed
that such plans are required only when a student is found to be eligible for services under an
emotional disturbance classification. While behavior intervention plans are sometimes created
ts with ADHD, it is up to the discretion of the team. In this instance, according to
me team did not feel a plan was warranted. The Parents failed to show that the team’s

decision was wrong.
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¢ Failure to Consider a Continuum of Placement Options

Like the allegations conceming the behavior intervention plan, the evidence fails to support the
Parents’ claim that the parties did not consider a continuum of placement options for-

¢ Failure to Offer Compensatory Services to Address Delays in Services

The Parents assert that because the District improperly delayed evaluating and providing services
to during the 2006-07 school year, it was required to offer her compensatory services. Its
failure to do so, according to the Parents, was a denial of FAPE. Addressing this issue would
require me to analyze whether the District was reasonable in assuming that its services to

were reasonable. [ will address the issue of compensatory services in a more straightforwar
discussion of remedies, instead.

3. Whether the District Failed to Provide ith an IEP that Provided her with
Educational Benefit

The two remaining claims by the Parents are that the District failed to recognize all of,
disabilities, and that it failed to provide ith an IEP that addressed all her special education
needs.?? Since these claims go directly to the substance of .s IEP, they must be analyzed
under the second prong of Rowley, which establishes that, in order to provide FAPE, an IEP must
be reasonably calculated to provide the student with benefit. To meet the substantive criterion of
Rowley, an IEP must respond to all significant facets of a student’s disability. (4lex R. v.
Forestville Valley CUSD, 375 F.3d 603, 613 (7th Cir. 2004)citing CJN v. Minneapolis Public
Schools, 323 F.3d 630, 642 (8th Cir. 2003)

o Failure to Recognize LH’s Disabilities

In asserting that the District failed to recognize all of -disabilitics, the Parents maintain that
the District erred during the July 19, 2007 IEP meeting when it found Jilleligible for special
education services under the other health impaired classification. In doing so, the Parents claim
that the District overlooked key information supporting a determination that Sl had learning
disabiligies _ The information included a previous diagnosis of learning disabilities by Dr.
as well own testing results that showed a significant discrepancy between
achievement and her ability in math calculation and reasoning. Indeed, the team went so far as
to note these discrepancies o IEP, yet stopped short of finding that she had a learning
disability. (HX 16 at C14) Though these factual assertions by the Parents are not in dispute,
they do not establish that the District should have found that as a student with learning
disabilities, or that the District’s OHI eligibility determination was in error.

First, though Dr. diagnosed -with a learning disability prior to her arrival at
iconducted its own comprehensive evaluation of Jillin May 2007. According to the
examiner, the results failed to support a finding that as learning disabled. Some of the

23parents’ Cmplt. Nos. 5 & 7
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cniteria for diagnosing a learning disability-- average to above average intelligence, and evidence
of processing deficits -- were satisfied. achievement test results, however, indicated that

she was functioning within the average range in every academic area measured. Because this

criteria was not satisfied, the District did not err when it concluded that as not learning

disabled. Indeed, Parents’ consultant, Dr. -testiﬁed that had she been relying on the
results obtained by Ms. she would not have concluded that.was learning disabled

either.

Nor was the team’s OHI eligibility finding without basis. A number of witnesses testified that
students who are diagnosed with ADHD often are found eligible for services as other health
imiaired. -1ad previously been diagnosed with ADHD by Dr. Though, Ms.

stopped short of reconfirming that diagnosis, she testified that this was due to her belief
at a medical doctor should make that determination -- not that she rejected the diagnosis.

Even if the District had incorrectly identiﬁed‘s OHI, that in and of itself, is not a denial of
FAPE. The Seventh Circuit established as much in Heather S. v. State of Wisconsin, 125 F.3d
1045, 1055 (7th Cir. 1997). In that case, the parents brought a due process complaint alleging,
among other things, that the District had incorrectly identified the student as cognitively disabled
instead of learning disabled. The Seventh Circuit ultimately held that the District had not
misidentified the student and, in considering that question made it clear that for purposes of
FAPE, a student’s label is irrelevant. As the Seventh Circuit put it, “[t]he IDEA concemns itself
not with labels but with whether a student is receiving a free and appropriate education.” Jd.

In short, I find that the District did not err when, during the July 19, 2007 IEP meeting, it failed
to ﬁnd!ligib]e for services as a student with learning disabilities, but instead, found her
eligible for services under the Other Health Impaired classification.24

o  Whether the IEP Addressed All of -Special Education Needs

Since Heather S. proves that a student’s label is irrelevant, the critical inquiry raised by the
Parents is whether the July 19 IEP adequately addressed all of special education needs. As
Alex R. teaches, to satisfy FAPE, P should have addressed all significant facets of her
disability. The evidence shows that the IEP did not.

First, in determining - needs, the record overwhelmingly shows that she had significant
difficulties with attention, and executive functioning skills, particularly as they related to
organizing and completing her homework and classroom assignments. In progress reports and
remediation plans, eachers stressed that she needed to improve these skills in order to
succeed academi assessment supported teacher observations, and she expressly
recommended that ceive support in the areas of independent functioning and organization
in addition to social emotional support. In addition, .encountered particular difficulty with
math. She received an final grade of D in math, despite the fact that she was tutored regularly
and often by iﬂ:achcrs.

24 Jt must be stressed, however, that subsequent to that meeting,@#Whas undergone additional assessments by Dr.

dumPaNy and by teachers at dysintiipsigiegn@W, which support the conclusion that @iihas ADHD and
learning disabilities.
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In preparing her IEP, the summer assessment team specified that‘xeeded specialized
instruction and/or related services in every academic subject, independent functioning, and
social-emotional support. (HX 41 at 45) Yet the team wyote only two goals, both of which
addressed “social-emotional” needs and provided ith just forty minutes of special
services per week.. There were no goals to address her math deficits or any other academic
needs. Finally, though Ms. report expressly recommended that il receive support in
independent functioning to improve her classroom performance, i.e., organization, and tracking
and completing assignments, the [EP fails to provide a goal that directly addresses those needs.
(HX 16 at C23-24) In short, the July 19 IEP fell well short ofi requirement that it
address all significant facets of Wilfffdisabilities.

That the District recognized its failure can be found in the IEP revision that the parties drafted on
January 24, 2008.25 That revision increases services from 40 to 475 minutes per week. It
also adds goals to address. deficits in math, executive functioning/written expression, and
organization.

Accordingly, I conclude that the District failed to provide.with an IEP reasonably calculated
to provide her with educational benefit, because it did not adequately address all significant
facets of her disability. This was a denial of FAPE.

25 The District’s January 24, 2008 IEP represents a marked improvement over the July 19 IEP. It addresses many of
WM needs. Likewise, present levels of performance and annual goals would likely pass muster under Rowley’s
procedural analysis. Because it was drafted after the relevant period of this proceeding, however, the January
2008 IEP has no bearing on my determination concerning whether the District provided @with FAPE during
the 2006-07 school year and the summer of 2007.
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Pursuant to the above findings of fact and conclusions of law, it is hereby ordered:

1. The Parents’ request that the District be required to reimburse them for their unilateral
for the summer 2007 program and the 2007-08

placement of
school year is granted.

In grantmg the Parents’ request, I expressly find that the Parents have satisfied the relevant legal

s for reimbursement for unilateral placement. Specifically: 1) the District failed to
with a free and appropriate public education, 2) the Parents have demonstrated that

ffers an appropriate placement for their daughter and 3) the Parents
provide 1strict with appropriate and timely notice of their decision. See 34 C.F.R. Sec.

300.148
2. The Parents’ request that the District be required to pay for the Student to attend -
FAPE for

for the 2008-09 school year, in compensation for the District’s denial o
the 2006-07 school year is granted in part. The District is not required to pay for that portion of
the school year prior to the date that its child-find duties were triggered. Since the District’s

child-find duties were triggered on October 3, 2006, the District will not be required to pay for
one month o 2008-09 school year at —

3. -will reimburse the Parents for transportation costs to the
2007-08 school year, and will pay the Parents’ transportation costs to or

the 2008-09 school year (less one month).

4. The District shall provide proof of compliance with the aforesaid orders to the Illinois State
Board of Education, Compliance Division, 100 no. First St., Springfield, Il. 62777-001, on or

before September 2, 2008.

=

[ékfstme L. Anderson
partial Hearing Officer
P.O. Box 7065

Evanston, Il. 60204
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RIGHT TO REQUEST CLARIFICATION

Either party may request clarification of this decision by submitting it in writing to the
undersigned Hearing Officer within five days of receipt of this decision. The request for
clarification shall specify the portions of the decision for which clarification is sought, and a
copy of the request shall be mailed to the other party and to the Illinois State Board of Education.
The right to request such a clarification does not permit a party to request reconsideration of the
decision itself, and the Hearing Officer is not authorized to entertain a request for
reconsideration.

RIGHT TO FILE A CIVIL ACTION

This decision shall be binding upon the parties unless a civil action is commenced. Any
party to this hearing aggrieved by this final decision has the right to commence a civil action
with respect to the issues presented in the hearing. Pursuant to ILCS 5/14-8.02a(i)(2004), that
civil action shall be brought in any court of competent jurisdiction within 120 days after a copy
of this decision is mailed to the parties.

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the aforesaid Decision and Order was

transmitted to the parties by email on August 9, 2008 and by U.S. Mail on August 11, 2008 with
first class postage prepaid and directed to the Parent’s counsel and District’s Counsel at their

respective addresses
y e, A

ﬂ'istine L. Anderson

Kristine L. Anderson
Impartial Hearing Officer
P.O. Box 7065

Evanston, I1. 60204



